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of 1996 (“HIPAA”), Code section 6039F, as added by
HIPAA, and Code sections 1494 and 6048, as amended
by the Small Business Job Protection Act of 1996.
Certain filings under Code sections 877, 6039F, and
6048 will not be required to be submitted, and no
penalty will be imposed under Code section 1494(c),
before a date that is at least 60 days after the issuance
of the forthcoming guidance.

Notice 96-61, page 8.

Information reporting; discharge of indebtedness.
Pending issuance of further guidance, no penalties will
be imposed for failure to report under Code section
6050P a discharge of indebtedness of a foreign debtor
held by foreign offices or branches of foreign financial
institutions that are applicable entities under Code
section 6050P(c)(2)(C).

Notice 96-62, page 8.

Information reporting; substitute Forms 1099; logos.
Payors required to report certain payments on Form
1099 are informed that the Service intends to issue
regulations permitting the use of certain logos and
identifying slogans on substitute Forms 1099, and that
the Service is requesting comment on this matter.

Announcement 96-124, page 22.

The Service announces the publication of Rev. Proc.
96-53, informing taxpayers how to secure an advance
pricing agreement from the Office of Associate Chief
Counsel (International).



Mission of the Service

The purpose of the Internal Revenue Service is to
collect the proper amount of tax revenue at the least
cost; serve the public by continually improving the

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to
administer the Internal Revenue Code. Tax policy
for raising revenue is determined by Congress.

With this in mind, it is the duty of the Service to
carry out that policy by correctly applying the laws
enacted by Congress; to determine the reasonable
meaning of various Code provisions in light of the
Congressional purpose in enacting them; and to
perform this work in a fair and impartial manner,
with neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the
Code. It is the responsibility of each person in the
Service, charged with the duty of interpreting the
law, to try to find the true meaning of the statutory
provision and not to adopt a strained construction in
the belief that he or she is “protecting the revenue.”
The revenue is properly protected only when we as-
certain and apply the true meaning of the statute.

quality of our products and services; and perform in a
manner warranting the highest degree of public
confidence in our integrity, efficiency and fairness.

The Service also has the responsibility of applying
and administering the law in a reasonable,
practical manner. Issues should only be raised by
examining officers when they have merit, never
arbitrarily or for trading purposes. At the same
time, the examining officer should never hesitate
to raise a meritorious issue. It is also important
that care be exercised not to raise an issue or to
ask a court to adopt a position inconsistent with
an established Service position.

Administration should be both reasonable and
vigorous. It should be conducted with as little
delay as possible and with great courtesy and
considerateness. It should never try to overreach,
and should be reasonable within the bounds of law
and sound administration. It should, however, be
vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax
devices and fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instru-
ment of the Commissioner of Internal Revenue for
announcing official rulings and procedures of the Inter-
nal Revenue Service and for publishing Treasury Deci-
sions, Executive Orders, Tax Conventions, legislation,
court decisions, and other items of general interest. It is
published weekly and may be obtained from the Superin-
tendent of Documents on a subscription basis. Bulletin
contents of a permanent nature are consolidated semi-
annually into Cumulative Bulletins, which are sold on a
single-copy basis.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform
application of the tax laws, including all rulings that
supersede, revoke, modify, or amend any of those
previously published in the Bulletin. All published rulings
apply retroactively unless otherwise indicated. Proce-
dures relating solely to matters of internal management
are not published; however, statements of internal
practices and procedures that affect the rights and
duties of taxpayers are published.

Revenue rulings represent the conclusions of the Ser-
vice on the application of the law to the pivotal facts
stated in the revenue ruling. In those based on positions
taken in rulings to taxpayers or technical advice to
Service field offices, identifying details and information
of a confidential nature are deleted to prevent unwar-
ranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not
have the force and effect of Treasury Department
Regulations, but they may be used as precedents.
Unpublished rulings will not be relied on, used, or cited
as precedents by Service personnel in the disposition of
other cases. In applying published rulings and proce-
dures, the effect of subsequent legislation, regulations,

court decisions, rulings, and procedures must be consid-
ered, and Service personnel and others concerned are
cautioned against reaching the same conclusions in
other cases unless the facts and circumstances are
substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on
provisions of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows:
Subpart A, Tax Conventions, and Subpart B, Legislation
and Related Committee Reports.

Part Ill.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and
Subparts. Also included in this part are Bank Secrecy
Act Administrative Rulings. Bank Secrecy Act Administra-
tive Rulings are issued by the Department of the
Treasury’s Office of the Assistant Secretary (Enforce-
ment).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemak-
ing and the disbarment and suspension list included in
this part, none of these announcements are consoli-
dated in the Cumulative Bulletins.

The first Bulletin for each month includes an index for
the matters published during the preceding month.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin
of the succeeding quarterly and semi-annual period,
respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents U.S. Government Printing Office, Washington, D.C. 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

90-96, 1990-2 C.B. 188; Rev. Rul.
91-59, 1991-2 C.B. 347; Rev. Rul.

Section 995.—Taxation of DISC

Income to Shareholders 5.51 PERCENT

DAYS FACTOR
1996 base period T-bill rate. Th 92-98, 1992-2 C.B. 201; Rev. Rul.
. ase_period THN 1a€. 1€ 9377, 19932 C.B. 253; Rev. Rul. 38 005736727
e%%?ﬁgpesrf&eﬁggrra;g fcl’g;ge "i)se“ggb94—68, 1994-2 C.B. 177: and Rev. Rul. 39 1005888137
lished, as required by section 995(0(4)95_77’ 1995-2 C.B. 122. 40 .006039570
of the Code. DRAFTING INFORMATION 41 .006191025
o ) 42 .006342504
Rev. Rul. 96-55 The principal author of this revenue 43 .006494005
. ruling is David Bergkuist of the Office i
Section 995(f)(.|) of the Internal Rev- of the Associate Chief Counsel (Interna- jg 882%?352
enue Code provides that a shareholdgf,,a))  For further information about
of a DISC .shall pay interest each taXihis  revenue ruling, contact Mr. 46 006948646
able year in an amount equal to theBergkuist on (202) 622-3860 (not a 47 007100239
product of the shareholder’s DISC-; ) free call 48 007251854
related deferred tax liability for the year 49 007403492
and the “base period T-bill rate.” Under
section 995(f)(4), the base period T-bill Clg,(‘\aﬂ(spgw?l\l%@bRSLELY >0 007555153
rate is the annual rate of interest deter- 51 .007706837
mined by the Secretary to be equivalent 5.51 PERCENT 52 .007858544
to the average investment yield of DAYS FACTOR 53 .008010273
United States Treasury bills with maturi- 1 1000150546 54 .008162026
ties of 52 weeks which were auctioned 2 1000301116 55 .008313801
during the one-year period ending on
September 30 of the calendar year end- 2 88823%% gg %%sséiiigg
ing with (or of the most recent calendar 5 000752959 58 1008769263
year ending before) the close of the '
taxable year of the shareholder. The 6 .000903619 29 -008921130
base period T-bill rate for the period 7 .001054301 60 -009073020
ending September 30, 1996, is 5.51 8 .001205006 61 .009224932
percent. 9 001355734 62 009376867
Pursuant to section 6622 of the Code, 10 .001506485 63 1009528825
interest must be compounded daily. The 11 001657258 64 009680806
table below provides factors for com- 12 1001808054 65 009832810
pounding the base period T-bill rate
daily for any number of days in the 5{ 88583312 66 .009984837
shareholder’s taxable year (including a 15 1002260578 67 .010136886
52-53 week accounting period) for the 68 .010288959
1996 base period T-bill rate. To compute 16 .002411465 69 .010441054
the amount of the interest charge for the g 88?%%2 70 .010593173
shareholder’s taxable year, multiply the .
amount of the shareholder’s DISC- 19 002864261 % %11%2257‘217‘;
related deferred tax liability (as defined 20 .003015239 73 1011049665
in section 995(f)(2)) for that year by the 21 1003166239 74 :011201875
base period T-bill rate factor correspond- 29 003317263 75 011354108
ing to the number of days in the 23 .003468308 '
shareholder’s taxable year for which the 24 .003619377 76 .011506364
interest charge is being computed. Gen- o5 '003770468 77 .011658642
erally, one would use the factor for 365 ' 78 .011810944
days. One would use a different factor 26 .003921582 79 .011963268
only if the shareholder’s taxable year for 27 .004072719 80 .012115616
which the interest charge being deter- 28 .004223879
mined is a short taxable year, if the 29 .004375061 g% 852%238
shareholder uses the 52-53 week taxable 30 .004526266 83 .012572796
year, or if the shareholder’s taxable year 31 004677494 84 '012725235
is a leap year. . 32 .004828745 85 012877697
For the base period T-bill rates for the 33 004980018
periods ending in prior yearsee Rev. 34 '005131314 86 .013030183
Rul. 86-132, 1986-2 C.B. 137; Rew. 35 1005282633 87 .013182691
Rul. 87-129, 1987-2 C.B. 196; Rev. ' 88 .013335222
Rul. 88-94, 1988-2 C.B. 301; Rev. Rul. 36 .005433975 89 .013487776
89-116, 1989-2 C.B. 197; Rev. Rul. 37 .005585340 90 .013640353



5.51 PERCENT

5.51 PERCENT

5.51 PERCENT

DAYS FACTOR DAYS FACTOR DAYS FACTOR
91 .013792953 146 022221425 201 .030719970
92 .013945576 147 022375317 202 .030875142
93 .014098222 148 1022529232 203 .031030336
94 .014250890 149 .022683170 204 .031185554
95 .014403582 150 022837132 205 .031340796
9 .014556297 151 .022991116 206 .031496060
97 .014709035 152 023145124 207 .031651348
08 .014861796 153 .023299155 208 .031806660
99 .015014580 154 .023453209 209 .031961995

100 015167387 155 .023607286 210 .032117353
101 .015320216 156 .023761386 211 032272734
102 .015473069 157 .023915510 212 .032428139
103 .015625945 158 .024069657 213 .032583568
104 015778844 159 024223827 214 .032739020
105 .015931766 160 .024378020 215 .032894495
106 .016084711 161 024532237 216 .033049993
107 .016237679 162 024686476 217 .033205515
108 .016390670 163 .024840739 218 .033361061
109 .016543684 164 1024995025 219 .033516630
110 .016696721 165 025149335 220 033672222
111 .016849781 166 .025303667 221 .033827838
112 .017002864 167 025458023 222 .033983477
113 .017155970 168 1025612402 223 .034139139
114 .017309099 169 025766804 224 .034294825
115 017462252 170 .025921230 225 .034450535
116 017615427 171 026075679 226 .034606268
117 017768625 172 1026230151 227 034762024
118 .017921847 173 .026384646 228 .034917804
119 .018075091 174 .026539165 229 .035073607
120 .018228359 175 .026693707 230 .035229433
121 .018381650 176 026848272 231 .035385284
122 .018534963 177 .027002860 232 035541157
123 .018688300 178 027157472 233 .035697054
124 .018841660 179 027312107 234 .035852975
125 .018995043 180 027466765 235 .036008919
126 .019148449 181 027621446 236 .036164886
127 .019301878 182 027776151 237 .036320877
128 .019455331 183 .027930879 238 .036476891
129 .019608806 184 .028085630 239 .036632929
130 .019762304 185 .028240405 240 .036788991
131 .019915826 186 .028395203 241 .036945076
132 .020069371 187 .028550024 242 .037101184
133 .020222939 188 .028704869 243 .037257316
134 .020376529 189 .028859737 244 037413471
135 .020530144 190 .029014628 245 .037569650
136 .020683781 191 .029169542 246 037725853
137 .020837441 192 .029324480 247 .037882079
138 .020991124 193 029479441 248 .038038328
139 021144831 194 1029634426 249 .038194601
140 .021298561 195 .029789433 250 .038350898
141 021452314 196 .029944465 251 .038507218
142 .021606090 197 .030099519 252 .038663561
143 .021759889 198 .030254597 253 .038819928
144 021913711 199 .030409698 254 .038976319
145 .022067557 200 .030564823 255 .039132733



5.51 PERCENT

5.51 PERCENT

5.51 PERCENT

DAYS FACTOR DAYS FACTOR DAYS FACTOR
256 .039289171 304 .046825944 351 .054258658
257 .039445632 305 .046983540 352 .054417373
258 .039602117 353 .054576112
259 1039758625 306 047141160 354 054734874
260 .039915157 307 047298803 355 .054893661
308 .047456470
261 .040071713 309 047614161 356 .055052471
262 .040228292 310 047771876 357 .055211306
263 .040384895 358 .055370164
264 .040541521 311 047929614 359 .055529046
265 .040698171 312 .048087376 360 .055687953
313 .048245162
266 .040854844 314 048402971 361 .055846883
267 .041011541 315 .048560805 362 .056005837
268 .041168262 ' 363 .056164815
269 .041325006 316 .048718662 364 .056323816
270 .041481774 317 .048876543 365 .056482842
271 041638565 gig 'gjg?ggg% 366 056641892
272 .041795380 320 .049350328 367 .056800966
273 .041952219 ) 368 .056960063
274 .042109081 321 .049508304 369 .057119185
275 .042265967 322 049666304 370 .057278330
276 042422876 323 049824327 371 .057437500
277 042579809 324 .049982375
278 042736766 325 .050140446
279 .042893746 Section 6044.—Returns Regarding
326 .050298541
280 .043050750 327 050456659 Payments of Patronage Dividends
281 .043207778 328 .050614802 26 CFR 1.6044-5: Statements to recipients of
282 043364829 329 050772968 patronage dividends.
283 .043521904 330 .050931158 Are payors, required to report payments on
284 .043679002 Form 1099, permitted to use certain logos and
285 043836125 331 .051089372 identifying slogans on substitute Forms 1099? See
' 332 .051247610 Notice 96-62, page 8.
286 .043993270 333 .051405872
287 .044150440 334 .051564157 Section 6049.—Returns Regarding
288 .044307633 335 .051722466 Payments of Interest
ggg 82332‘21(8)38 336 .051880799 26 CFR 1.6049-6: Statements to recipients of
: 337 052039156 interest payments and holders of obligations as to
201 044779354 338 '052197537 which there is attributed original issue.
292 .044936642 339 .052355942 Are payors, required to report payments on
203 045093954 340 052514370 Form 1099, permitted to use certain logos and
294 .045251289 ’ identifying slogans on substitute Forms 10997 See
’ 052672822 Notice 96-62, page 8.
295 .045408648 341
342 .052831299
296 .045566030 343 .052989799 Section 6050N.—Returns
297 .045723437 344 .053148322 Regarding Payments of Royalties
298 .045880867 345 .053306870 26 CFR 1.6050N-1: Statements to recipients of
299 .046038320 346 053465442 royalties.
300 046195798 347 .053624037 Are payors, required to report payments on
301 .046353299 348 .053782657 _zo"?,fyl_oggvl permitted to use certain logos and
302 .046510823 349 .053941300 identilying slogans on substitute Forms e oee
N 96-62, 8.
303 046668372 350 054099967 otiee page




Part Ill. Administrative, Procedural, and Miscellaneous

Qualified State Tuition Programs qualified State tuition program, with- written comments by December 31,
) out regard to whether the require-1996, to: CC:DOM:CORP:R (Notice
Notice 96-58 ments of a qualified State tuition 96-58), Room 5226, Internal Revenue

program are satisfied with respect tcService, POB 7604, Ben Franklin Sta-
such contributions and earnings. . . tion, Washington, DC 20044. Submis-
R. Conf. Rep. No. 737, 104th Cong.,sions may be hand-delivered between
2d Sess. 282 (1996). (Conference Rehe hours of 8 a.m. and 5 p.m. to:
port). The Internal Revenue Service willCC:DOM:CORP:R (Notice 96-58),

: ot assert income tax liability against aCourier’s Desk, Internal Revenue Ser-
rser%eaﬂtléues?ﬁgidJSg Iifgttcle(z:rt]ioln&z\ito;thb tate tuition program for any periqdvice, 1111 Constitution Avenue, NW,
L. 104-188 (the “Act”). The notice ’also before the program meets the requireWashington, DC. Alternatively, taxpay-
j . ments of § 529 if the program qualifiesers may submit comments electronically
for the transition rule. via the Internet directly to the IRS in-
. . Section 529(c)(3)(A) and (B) providesternet site at http://www.irs.ustreas.gov/

Section 529 provides tax-exempt Stagna any distribution made by or benefitprod/tax_regs/comments.html.

tus to “qualified State tuition Pro- ¢ nished in-kind under a qualified State For further information concerning
grams,” meaning programs eStabl'She%ition program shall be includible in this notice contact Monice Rosenbaum
and maintained by a State (or agency Ao gross income of the distributee inof the Office of Associate Chief Counsel
instrumentality _ thereof) under whichy,o anner as provided under § 72, t¢Employee Benefits and Exempt Organi-
persons may (1) purchase tuition credit e extent not excluded from gross inzations) at (202) 622-6070 (not a toll
or cer_tlflcates on behalf of a _d(_aSIgnate ome under any other provision. free call).
beneficiary entitling the beneficiary 10 a "getion 529(d) authorizes the Internal
waiver or payment of qualified higher poyenye Service to require qualifiednterim Guidance on Sections 877
education expenses of the beneficiary, Etate tuition programs to file informa- 1494 6039F. and 6048 ,

This notice provides guidance regard-
ing certain reporting requirements anq_|
the transition rules applicable to “quali- ,
fied State tuition programs” described in
§ 529 of the Internal Revenue Code

solicits comments from the public on
section 529.

(2) contribute to an account establishedf,, “ororts for education furnished to
for the sole purpose of meeting qualifie

) ! eneficiaries or distributions made toNotice 96-60
higher education expenses of the desigr,ividuals during any calendar year.

nated beneficiary of the account. Any reporting requirements promulgated This notice provides guidance for tax-

Under § 529, qualified State tuition ynder § 529(d) would apply in lieu of Payers affected by the penalty provision
programs also must meet requirementgny other reporting requirement for 0 Section 1494 and the filing require-
relating to contributions, refunds, andsrogram that may apply with respect tgments of section 6048(a) of the Internal
maintenance of separate accounts fGpformation returns or payee statement&€venue Code (“Code”), as amended
each designated beneficiary of the progn distributions. y the Small Business Job Protection
gram. In addition, the program must The Internal Revenue Service is curf\Ct Of 1996 (“SBJPA’). This notice
prohibit investment direction by con-rently developing reporting requirements2|SC Pprovides guidance for taxpayers
tributors or beneficiaries, the pledge ofnger § 529(d). However, because thigﬂ‘ecteq by the ruling request provision
assignment of any interest in the projegisiation was enacted late in the yeaf! S€ction 877 of the Code, as amended
gram as security for a loan, and excesgnd because States are expected to neEi‘i the Health Insurance Portability and
contributions. time to implement appropriate record-\ccountability Act of 1996 (*HIPAA),

In general, § 529 is effective for keeping, reporting will not be requireda”d the |nfor_mat|on reporting require-
taxable years ending after August 20for any distribution made by, or benefitMents of section 6039F of the Code, as
1996, the date of enactment. Howevefurnished in-kind under, a qualified 2dded by HIPAAL

the Act includes a transition rule provid-State tuition program prior to 1998. In
ing that if addition, the Internal Revenue Service —KCROUND
(1) a State maintains (on the date ofvill not assess penalties against plan Section 877, as amended by HIPAA,
enactment) a program under whichadministrators who do not file informa- generally provides that a former U.S.
persons may purchase tuition credit$ion returns or provide payee statementsitizen who renounces his citizenship
on behalf of, or make contributionson distributions made during 1997 andafter February 5, 1995, or a former
for educational expenses of, a desigprior years. long-term lawful permanent resident
nated beneficiary, and (2) such pro- . who ceases to be taxed as a lawful
gram meets the requirements of %it(e:é)mments on Future Guidance In'permanent resident after that date, who
qualified State tuition program before had as a principal purpose for such
the later of (a) one year after the date The Internal Revenue Service invitegenunciation or cessation the avoidance
of enactment, or (b) the first day ofcomments on § 529, including the re-of U.S. taxes, will be taxed on all of his
the first calendar quarter after thequirements for reporting distributionsU.S. source income for the succeeding
close of the first regular session ofmade by qualified State tuition pro-10-year period. An individual who meets
the State legislature that begins aftegrams, the requirements for qualificatiora tax liability or net worth test is
the date of enactment, then the proviand operation of these programs, andthe
sions of the...[Act] will apply to con- treatment for federal tax purposes of rhere are currently two provisions of the Code
tributions (and earnings allocabledistributions made by these programsgoezggstgdteﬁrﬁ‘gg}'i’&fgg%ﬁ ;hﬁ”ff\;"'tcoe rg‘éigfjs
thereto) made before the date th&hese comments will be considered ifgnate section 6039F of the Code, as added by
program meets the requirements of drafting future guidance. Please sendiPAA, as section 6039G.

7



considered to be tax motivated. Adays after the issuance of that guidancelebtors held by foreign branches of U.S.
former citizen who satisfies certain cri-Any such ruling request, information financial institutions. Section 1.6050P—
teria will not be subject to these tests ifstatement, or information return submit-1(d)(4)(ii) identifies the criteria that
he submits a ruling request within oneted within the time period set forth in must be met in order to treat indebted-
year of renunciation of U.S. citizenshipthe forthcoming guidance will be con-ness held by a foreign branch of a U.S.
for a determination by the Secretary asidered filed in a timely manner. Infinancial institution as being within the
to whether such renunciation had as onaddition, no penalty will be imposedscope of the reserved guidance.
of its principal purposes the avoidanceunder section 1494(c) if a return re- The preamble to the final regulations
of U.S. taxes. However, the statute proguired with respect to a section 149lstates, in part, that “the IRS and Trea-
vides that in no event will this one-yeartransfer is filed no later than 60 dayssury are continuing to study the issue of
period expire before November 19, 1996Gfter the issuance of the forthcomingwhether reporting is necessary in the
(the date that is 90 days after theguidance (or such later date specified ikase of foreign debtors whose debt is
enactment of HIPAA). that guidance). discharged by foreign branches of U.S.
Section 6039F, as added by HIPAA, The principal author of this notice is financial institutions. Accordingly, pend-
requires each individual who relin-Michael Kirsch of the Office of the ing the issuance of further guidance, no
quishes U.S. citizenship after Februaryssociate Chief Counsel (International)penalties will be imposed if an appli-
5, 1995, to provide an information statefor further information regarding sec-cable financial entity fails to report a
ment to the U.S. Department of State, dions 877 or 6039F, contact Michaeldischarge of indebtedness of a foreign
diplomatic or consular officer of the Kirsch or Trina Dang, for information debtor by a foreign branch of the en-
United States, or a federal court at theegarding section 1494 contact Wendyity.”
time of expatriation. Any individual who Stanley, and for information regarding After issuance of the final regulations,
ceases to be taxed as a lawful permzsection 6048 contact Leslie Cracraftcommentators requested that the penalty
nent resident after February 5, 1995Fach of these individuals may berelief described in the preamble to the
must provide a similar information state-reached at (202) 622-3860 (not a tollfinal regulations also apply to indebted-

ment with his U.S. tax return for thatfree call). ness held by foreign offices or branches
year. However, the statute provides that of foreign financial institutions that are
in no event will this information state- | ¢0-mation Reporting for applicable financial entities under
ment be required to be filed beforeDischarges of Indebtedness: 8 6050P(c)(2)(C).
November 19, 1996. Waiver of Penalties in Certain The Internal Revenue Service has
Section 1491 generally imposes amjrcumstances for Foreign determined that, pending the issuance of
excise tax on the transfer of property byinancial Entities further guidance, the relief granted in
a U.S. person to a foreign corporation as the preamble should be extended, as
paid-in surplus or as a contribution toNotice 96-61 suggested by commentators. To accom-

capital, to a foreign estate or trust, or to , . lish this, the regulations will be
a foreign partnership. Current regula- 1hiS notice extends the scope of th‘gmended to delete the word “U.S.”
tions under section 1494 require a U.SPenalty relief granted in the preamble G, the heading of § 1.6050P—1(d)(4)
transferor to file a return on the dateth® final Income Tax Regulations underyng the introductory text in § 1.6050P—
such a transfer is made. Section 1494(cf 6050P of the Internal Revenue COda(d)(4)(ii). Furthermore, no penalties
as added by SBJPA, imposes a penaltyg/ating to the reporting of discharges of i he imposed if a foreign office or
for the failure to file a required return Ndebtedness (61 F.R. 262, January 4anch of a foreign applicable financial
with respect to any transfer described ir4-996)'_ i i . entity fails to report a discharge of
section 1491 that occurs after August Section 6050P requires an information,yehtedness of a foreign debtor de-
20, 1996 (the date of enactment of€turn to be filed by an applicable entity,gorined in § 1.6050P—1(d)(4)(ii) after
SBJPA). including an applicable financial entlty!%;iving effect to the preceding sentence.
Section 6048(a), as amended b)‘/Nh'Ch discharges the indebtedness o The principal author of this notice is

SBJPA, generally requires any U.S. per‘-'me person if the amount discharged i%haron Hall of the Office of Assistant
Chief Counsel (Income Tax and Ac-

son who transfers property to a foreigrﬁ%oo ct)rr1 rtnore. Seﬁtiogl 6?50'3(9)('2) Ff[(f'

trust after August 20, 1996, to file anY!des that an appiicabie hnancial en Iycounting). For further information re-
information return. The statute providedncludes any financial institution de- o yino"ihis notice, contact Ms. Hall on
that this return must be filed no laterScribed in 8 581 or 591(a), any credit ’ !

. d h i hi h(202)622—4930 (not a toll-free call).
than 90 days after the transfer (or suclynon, and any other corporation whic
later date as the Secretary may pre'-

s a direct or indirect subsidiary of such
: entity but only if, by virtue of being o
scribe). affiliated with the entity, the corporation éﬂggtsitﬁ?g Iltgfrr::lsf)ggggsmgans on
INTERIM GUIDANCE is subject to supervision and examinas
tion by a Federal or State agency whicl\gtice 96-62
The Service intends to issue detailedegulates such other entities.
guidance in these areas before the end Section 1.6050P-1(d) of the regula- This notice informs payors who are
of 1996. The forthcoming guidance will tions provides certain exceptions fronrequired to report certain payments on
not require the submission of a rulingthe reporting requirements. SectiorForm 1099 that the Service intends to
request under section 877, an informal.6050P-1(d)(4) reserves guidance as iesue regulations permitting these payors
tion statement under section 6039F, othe circumstances under which the reto use certain logos and identifying
an information return under sectionporting requirements will not apply to slogans on substitute Forms 1099 re-
6048(a) before a date that is at least 6€he discharge of indebtedness of foreigguired to be furnished to payees after
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December 31, 1995, and invites publi@above, they do not permit logos on theand application of transfer pricing meth-
comment on this matter. substitute Form 1099 itselfSee e.g, odologies (“TPMs”) for international
The Internal Revenue Code generallyg 1.6042-4(d)(2)(i). transactions. An APA is an agreement
requires that payors of interest (§ 6049), The Service intends to amend théetween the Service and the taxpayer on
dividends (8 6042), patronage dividendsegulations to allow the use of certainthe TPM to be applied to any apportion-
(§ 6044), and royalties (8 6050N),logos and identifying slogans on substiment or allocation of income, deduc-
make an information return, in the formtute Forms 1099 required to be fur-tions, credits, or allowances between or
prescribed by the Secretary, setting fortmished to payees. The amended regulamong two or more organizations,
the amount of such payments and théions generally will permit logos trades, or businesses owned or con-
name and address of the payee. Thgncluding the name of the payor in anytrolled, directly or indirectly, by the
payor must also furnish the payee with aypeface, font, or stylized fashion and/oisame interests. The TPM thus represents
copy of the information return (thea symbolic icon) and identifying slo- the application to the taxpayer‘s spe-
payee statement) in person or in aans, provided the logo or identifyingcific facts and circumstances of the best
statement mailing. Payors may furnistslogan is used by the payor in themethod within the meaning of the in-
either the official Form 1099 or anordinary course of its trade or businesscome tax regulations under § 482 of the
acceptable substitute payee statemeriiowever, consistent with Congressionalnternal Revenue Code ("the regula-
The legislative history to the state-intent, the amended regulations will protions®), as agreed pursuant to negotia-
ment mailing requirement provides thatiide that use of a logo or identifying tions between the Service and the tax-
only certain limited enclosures in theslogan must not make it less likely thatpayer.
statement mailing can be made with the reasonable payee will recognize the
payee statement, specifically: (1) amportance of the payee statement foSEC. 2. OVERVIEW
check; (2) a letter explaining why notax reporting purposes. Pending issuance
check is enclosed; and (3) a statemerdf the amended regulations, the Servic?a
of the payee’s specific account with thewill not impose penalties in connection
payor. The legislative history furtherwith a payor’s use on a payee statemen
provides that a mailing is not a state-of a logo or an identifying slogan that
ment mailing if it encloses any othersatisfies these requirements.
material such as advertising, promo- Public comment invitedThe Service o
tional material, or a quarterly or annualinvites public comment on this matter.;:fflif;t%iw\\,ﬁ&n rtehse éiﬁﬁygr &Tﬁezp;iglfd
rre]POF'[r-]_ Th%dl_e_gislziltive hifstf)r_y explainswritten comments may be submitted bycompany trans:f\)ctions pThe Service
that this additional material is not per-mail to: : :
mitted because these enclosures may nternal Revenue Service tehv:ILézzt;s Stﬁgrﬁtlzédre;nudesgnby ;?\Zly Zr'gﬁ
make it less likely that payees will P.O. Box 7604 evant information. After dis)éussion if
recognize the importance of the payee Ben Franklin Station the taxpaver's r.o osal is acce télble
statement and may not utilize the payee Attn: CC:CORP:T:R (IA-Branch 1), q art?egexecﬁte IOan APA coveriﬂ the
statement in completing their tax re- Room 5228 ro Ft))sed TPM. APAs often invglve
turns. See S. Rep. No. 99-318, 99th Washington, D.C. 20044; prop )

. X . ) _agreements with foreign competent au-
Cong., 2d Sess. at 191; and H.R. Confer, alternatively, via the intemet at:yhorities under income tax conventions.

Rep. No. 99-841, 99th Cong., 2d Sessttp://www.irs.ustreas.gov/prod/tax_regs/

at 11-791. comments.html.
The Service recently issued final ?Egb:é'nglNCIPLES OF THE APA

regulations that apply to payee stateDRAFTING INFORMATION
ments due after December 31, 1995. .01 The APA process is designed to
be a flexible problem- solving process,

§§ 1.6042-4; 1.6044-5; 1.6049-6(e)p
and 1.6050N-1 of the Income Tax based on cooperative and principled ne-
Regulations. These regulations prOVid%ounting) For further information re- gotiations between taxpayers and the
that the mailing of payee statement - i . Service. .

%Jardlng this notice, contact Ms. Welch 02 APAs are intended to reflect

must qualify as a statement mailing. To - ~
qualify, the mailing is permitted to con-On (202) 622-4910 (not a tol-free CaII)'agreement between the taxpayer and the

Under the APA request procedure, the
xpayer proposes a TPM and provides
ata intended to show that the TPM is
e appropriate application of the best
method within the meaning of the regu-
lations for determining arm’s length re-

The principal author of this notice is
onna Welch of the Office of Assistant
Chief Counsel (Income Tax and Ac-

tain only certain specified nontax enclo- Service on the best method, within the
sures, limited to: (1) a check; (2) a letterggction 482 — Allocations Between  Meaning of the regulations, for deter-
explaining why no check is enclosedpg|ated Parties mining arm’s length prices, and the
(3) a statement of the payee’s account; proper application of the best method to
and (4) a letter explaining the tax conserev. Proc. 96-53 the taxpayer”s specific facts and cir-
guences of the information in the payee cumstances (that is, the TPM). In nego-
statementSee e.g, § 1.6042-4(d)(2)()- SECTION 1. PURPOSE tiations for APAs involving one or more

The regulations prohibit other nontax foreign competent authorities (“bilat-

enclosures and promotional or advertis- This revenue procedure updates andral” and “multilateral” APAs), the ini-
ing materials and provide that everda supersedes Revenue Procedure 91-2P31 negotiating position of the U.S.
minimis amount of such material vio- 1991-1 C.B. 526, and informs taxpayergompetent authority will reflect the Ser-
lates the statement mailing requirementiow to secure an advance pricing agreesce’s opinion, based on consultation
Although the regulations specifically ment (“APA”) from the Office of the with the taxpayer, of the best method
permit logos on the envelope and on théssociate Chief Counsel (Internationalwithin the meaning of the regulations
permitted nontax enclosures identifieccovering the prospective determinatiorand the appropriate TPM.
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03 The taxpayer must, to the extenteflect differences in facts, economicDistrict and of any Appeals or District
feasible, secure relevant pricing data&onditions, and applicable legal rulesCounsel Office with responsibility for
from closely comparable uncontrolled .07 The filing of an APA request doesthe taxpayer’s returns normally will par-
transactions. If this information cannotnot put into abeyance any examinationicipate in the prefiling conference. If
be obtained, the taxpayer must identifjor other enforcement proceeding. Serthe taxpayer initially requests a prefiling
any transactions it believes may bevice personnel responsible for APAs an@onference on an anonymous basis, then
comparable, but for which reliable datafor enforcement proceedings involvingchooses to identify itself, the conference
is unavailable. Where such transactionthe taxpayer shall, to the extent feasiblenay pe rescheduled to permit necessary
cannot be identified, the taxpayer mustcoordinate their activities so as to aVOidpersonneI to participate. When request-
to the extent possible, secure relevarduplicative information requests to the-ng a prefiling conference on an identi-
pricing data from uncontrolled transactaxpayer, to enhance the efficiency Oi'ed basis, the taxpayer must inform the
tions that are similar, even though notService operations and to reduce overa PA Officé whether transactions similar
closely comparable, and propose adjustaxpayer compliance burdens.

X X . or related to those to be covered by the
ments to account for differences be- .08 Prompt and fair resolution of d APA 1 d
tween such uncontrolled transaction®\PA requests and renewals, in keepin@.mpos.e are currently under con-
and its own operations. The APA pro-with the demands of the multinational®/d€ration by Examination, Appeals or
cess may apply notwithstanding that n@conomic environment, are central goal$OUnsel. Taxpayers should, at least one
comparable uncontrolled transactionsf the APA process. week prior to a prefiling conference,
can be identified. In such cases, a .09 The Service intends that the APAsend a bnef preﬁlmg submission to. the
taxpayer must demonstrate that the prgprocess will retain the flexibility to APA Office that confirms the date, time
posed TPM otherwise satisfies the readdress the needs of particular taxpay@nd Place of the prefiling conference;
quirements of § 482 and this revenuers. To this end, the Service and thdiSts the persons attending the prefiling
procedure. taxpayer may, by agreement, adopt sp&onference for the taxpayer; and outlines

.04 The APA Policy Board (the cial procedures, including simplifiedthe issues to be discussed at the prefil-
“Policy Board”) consists of the Associ- procedures, that depart from those sétg conference. If the prefiling submis-
ate Chief Counsel (International), theforth in this revenue procedure. Suctsion is ten pages or less, it may be sent
Assistant Commissioner (International) special procedures might be warrantedyy facsimile; if the prefiling submission
and the Assistant Commissioner (Examifor example, in order to meet the needgxceeds ten pages, seven copies and one
nation). The Policy Board establishessf small business taxpayers, or in ordebriginal should be delivered pursuant to
Service policy on matters of substantiato facilitate simultaneous negotiation ofthe instructions contained in section 5.13
general importance pertaining to theaPAs by the taxpayer, the Service, angf this revenue procedure.

APA Program. foreign competent authorities.
.05 The APA Program is under the

immediate supervision of a Director (thesec. 4. PREFILING CONFERENCES SEC. 5. CONTENT OF APA
“APA Director”) within the Office of REQUESTS
the Associate Chief Counsel (Interna- .01 Some cases are not suitable for 01 General
tional). The APA Director shall, directly APAs. Even in suitable cases, the extent ° " ] ]
or by delegation, take any actions necesf information needed and scope of the (1) All materials submitted with the
sary for carrying out the provisions ofnecessary written request will vary fromréquest become part of the Service's file
this revenue procedure. case to case. Therefore, the taxpayéld will not be returned. Therefore,
.06 Application of the TPM to tax may request one or more prefiling con-Original documents should not be sub-
years prior to those covered by the APAerences to explore informally the suit-mitted.
(“rollback” of the TPM) is an effective ability of an APA and to clarify what (2) The taxpayer must submit copies
means of enhancing voluntary compli-data, documentation, and analyses a@ any documents relating to the pro-
ance and an effective use of resources iikely to be necessary in order for theposed TPM and must ensure that all
addressing unresolved transfer pricingervice to be able to consider a requesgubmitted information is properly la-
issues. It is Service policy that, whenthe need for an independent expertpeled, indexed, and referenced in the
ever feasible (based, for example, omotentially applicable TPMs; the possi-request. Any previously-submitted docu-
consistency of facts, law, and availableility of an agreement among competenments that the taxpayer wishes to asso-
records in the prior years), the TPMauthorities; and the Service's schedulgiate with the request must be refer-
should be used for resolving such issueand method for coordinating and evaluenced in the request. If the records or
for prior taxable years. As provided inating the request. dqcuments to be s.ubmitt_ed are too volu-
section 8 of this revenue procedure, the .02 To schedule a prefiling confer-minous for transmittal with the request,
taxpayer may request that the Servicence, the taxpayer or its representativée taxpayer must describe the contents
consider a rollback in connection with ashould contact the APA Office with of such items in the request, certify that
particular request. Taxpayers should redghree alternative dates for the prefilingthe items exist at the time the request is
ognize that, even absent a request for eonference. The taxpayer may request $ubmitted, state where the items are
rollback, the Service may, under reguprefiling conference either on the basidocated, state whom_ the Service can
larly applicable procedures, determinehat its identity will be made known in contact to secure the items, and confirm
that the TPM agreed to in an APAconnection with the conference, or thathat the items will promptly be made
should be applied to prior years. Wherit will participate in the conference onavailable upon request.
applying the TPM to prior years, an anonymous basis. If the taxpayer (3) All documents submitted in a for-
whether or not at the request of thechooses to make its identity known ineign language must be accompanied by
taxpayer, adjustments may be made tthe conference, representatives of than English translation.
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(4) The user fee should be submitted (5) Representative financial and taxgross income/total operating expenses,
with the request, unless previously subeata of the parties for the last threenet operating profit margin, or return on

mitted. taxable years, together with other relassets).
.02 Explanation of the Proposed evant data and documents in support of (2) A functional analysis of each
TPM. the proposed TPM. This item includesparty setting forth the economic activi-

The taxpayer must provide a detaileut need not be limited to, data condies performed, the assets employed, the
explanation and analysis of each protained in Form 5471 (Information Re-€conomic costs incurred, and the risks
posed TPM based on the principleg0rt with Respect to a Foreign Corpora@ssumed. : :
discussed in sections 3.02 and 3.03 dion); Form 5472 (Information Report of __(3) An economic analysis or study of
this revenue procedure. The requedd Foreign Owned Corporation); incomet€ general industry pricing practices
should illustrate each proposed TPM bytax returns; financial statements; annudfd_economic functions performed
applying it, in a consistent format, to thereports: other pertinent U.S. and foreighithin the markets and geographical
prior three taxable years’ financial andgovernment filings (for example, cus-areas to be covered by the ',A‘PA' .
tax data of the parties. When historicatoms reports or SEC filings); existing. () A list of the taxpayer's competi-

data cannot be used to illustrate a TPMpricing, distribution, or licensing agree-L0'S and a discussion of any uncon-

(for example, when the TPM applies toments; marketing and financial studiesi;%l(laesd ;fra;)nussa;ggzs)gz,s l;ﬂg? rﬂ;;/) %Sénsclegg_
a new product or business), the requegind company-wide accounting proce-

; ; ; ; rable or similar to those addressed in the
projected or hypothetical data. If cover- ets, projections, business plans, an (5) A detailed presentation of the re-

age of three taxable years is iNappropfiyoridwide product line or business S€0search efforts and criteria used to iden-

provide Gbia for an approprite. datgen MDY reports tity and select possible independent
range and explain why this range was (&) The functional currency of eachcomparables and of the application of

chosen. party and the currency in which pay-the criteria to the potential comparables.
ment between parties is made for therhis presentation should include a list of
.03 General Factual and Legal ltemstransactions that will be covered by thepotential comparables and an explana-
for All Proposed TPMs. . APA. tion of why each was either accepted or
Unless otherwise agreed in a prefiling (7) The taxable year of each partyrejected.
conference, each request must include, gy A gescription of significant finan-  (6) A detailed explanation of the se-
in addition to any other items specifiedis| “5ccounting methods employed byection and application of the factors
in this revenue procedure, the followingihe parties that have a direct bearing odised to adjust the activities of selected
ItenIS:Th (anizations. trades. b ithe proposed TPM. independent comparables for purposes
(1) The (()jga ations, e;}e& _”USb' (9) An explanation of significant fi- Of devising the proposed TPM. Ex-
nesses, and transactions that will be.. ol and tax accounting differences@mples of possible adjustments include
subject to the APA. if.any, between the U.S. and the foreigr?djustments to accord with product line
(2) The names, addresses, telephorfe®Mh 2=HIEER S -2 T T bearingedregations; for functional differences
numbers, and taxpayer identification relating to activities performed, assets
n the proposed TPM. 9 P ,

are parties to the requested APA (the (10) A discussion of any relevant, . o™ " ccaje differences; and for

arties). statutory provisions, tax treaties, court,... " . . -
P (3) A)\properly completed Form 2g4gdecisions, regulations, revenue ruhngsbgrnesr'mg economic and market condi
for any persons authorized to represerfll revenue procedures that relate to th

the parties in connection with the re-Proposed TPM. .05 Specific Factual Items for a Cost
quest. If the taxpayer or the taxpayer’s (11) A statement describing all previ-Sharing Arrangement.

authorized representative has retainedus and current issues at the examina- The taxpayer must apply the cost
any other person or persons (includingtion, appeals, judicial, or competent ausharing regulations under § 482 in de-
but not limited to, a law firm, account- thority levels that relate to the proposedreloping the cost sharing arrangement
ing firm, or economic consulting firm) TPM, including an explanation of theproposed in the request. The following
to assist the taxpayer in pursuing thdaxpayer's and the governments posiilustrates information that may be ap-
APA request, the taxpayer must alsdions and any resolution of any suchpropriate to establish that the proposed
provide a separate written authorizationssues. The same information may alsarrangement is a qualified cost sharing
for disclosures to such person or personge required for similar issues involvingarrangement:

and their employees during the Service’$oreign tax authorities. (1) The history of the business opera-

consideration of the request, pursuant to . tions, the geographic locations, and prin-

the instructions in § 301.6103(c)-1 of -04 Specific Factual ltems for a Pro- ¢ina| business activities (for example,

the Income Tax Regulations. posed TPM other than a Cost Sharingnanufacturing or marketing) of each of
(4) A brief description of the general Afrangement. the participants.

history of business operations, world- The following information may be (2) Documentation of the arrange-
wide organizational structure, owner-appropriate to establish the arm’s lengtinent and any changes made to it, along
ship, capitalization, financial arrange-basis of the proposed TPM undefwith an explanation and the dates
ments, principal businesses, and th& 482: thereof.

place or places where such businesses(1l) Pertinent measurements of profit- (3) The participants, their dates of
are conducted, and major transactiombility and return on investment (forentry, each participant’s contribution to
flows of the parties. example, gross profit margin or markupthe arrangement, each participant’s inter-
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est in any covered intangibles, and hownto account; and, for a representative .06 Discussion of Collateral Income
each participant reasonably anticipateperiod, a comparison of projected andlax Issues.

that it will derive benefits from the use actual benefit shares. The taxpayer must discuss any rel-
of covered intangibles; a statement (9) The accounting method used tdevVant collateral income tax issues (for
whether there has been or will be anyjaiermine the cost and benefits of th&Xample, issues relating to foreign tax
transfer by any participant of Coveredintangible development (including theCredits) raised by the proposed TPM
intangibles to another taxpayer undanethod used to translate foreign Currenl_mder United States law.
common control and, if so, how benefits

will be reflected under those circum-cieS): and to the extent that the account- .07 Critical Assumptions.

stances; and evidence of participants'9 method differs materially from U.S.  The taxpayer must propose and de-
compliance with the reporting require-9€nerally accepted accounting principlesscribe a set of critical assumptions. A
ments under the cost sharing regulation@” explanation of any material differ-critical assumption is any fact (whether
(4) The method for calculating each€Nces. or not within control of the_ taxpayer)
participant's share of intangible develop- (10) Prior research, if any, undertaked€lated to the taxpayer, a third party, an
ment costs and the reason why suchn the intangible development area; anyndustry, or business and economic con-
method can reasonably be expected tmngible or intangible property madeditions, the continued existence of which
reflect that participant’s share of antici-available for use in the arrangement an{f_Mmaterial to the taxpayer's proposed
pated benefits; and a statement whetheiny compensation paid for that property’ PM- Critical assumptions might in-
and how the participants’ shares ofspecifying the amount, payor andclude, for example, a particular mode of
intangible development costs will bepayee, and how such compensation iconducting business operations, a par-
adjusted to account for changes in ectgetermined): and any other informatioriicular corporate or business structure or
i it i Lo f expected business volume.
nomic conditions, the business operagsed to establish the value of pres o9 OF €xP

tions and practices of the participantSeyisting and covered intangibles. .08 Contents of Annual Report.
and the ongoing development of intan- (11) Whether and how participants Section 11.01 of this revenue proce-

ibl nder the arrangement. - i :
9 tZSG)S'Il'JhedeséoSea 0? tgr?e ?e;earch andhay join or leave the arrangement (odure provides that the taxpayer must file
development to be undertaken, includin@therwise change their interests in covan annual report for each taxable year

e nanable_ o Gass of miangbleskred Mangbles: any adusiments ref2Vered by he APA. The taxpaver
intended to be developed. will be made to the participants’ inter-, o\ % o included in each report. For
(6) The duration of the arrangementests in covered intangibles in suc ample, the report should genérally
the conditions under which the arrangeCases; any payments that must be madg o™, - following items: (a) the
ment may be modified or terminated;in such cases, and how such paymen plication of the TPM to the actual
and the consequences of such modificawill be calculated and made; andqperations for the year; (b) a description
tion or termination, such as the interestvhether any changes in the participantg any material lack of conformity with
that each participant will receive in anyinterests in covered intangibles haveitical assumptions and the reasons
covered intangibles. already occurred, any compensation paigherefor (or, if there has been no mate-
(7) The scope of intangible develop-for those interests, and any informationa| lack of conformity with critical
ment costs, and which costs are includedsed to establish the value of suchyssumptions, a statement to that effect):
and which are excluded (for exampleinterests. and (c) an analysis of any compensating
costs gf technology acquired from third (12) How cost sharing payments anddjustments to be paid by one entity to
parties; non-product specific developy, iy o huy-out payments (i.e., pay-the other, and the manner in which the

ment costs; costs associated with abarl oo 046 When a participant contribpayments are to be made. Other items

doned projects; costs associated wit . . X . “mav be appropriate to the taxpaver's
specific stages of product developmentUtes intangibles, or acquires or relinfmay pprop pay

and relevant labor, material, and overfquiSheS an interest in coveredParticular circumstances.

head costs); a description of any serntangibles) made_or received have been g Term.

vices performed for participants to belréated for U.S. income tax purposes. (1) The taxpayer must propose an
included in intangible development costs (13) Representative internal manualsinitial term for the APA. For example,
(for example, contract research) andlirectives, guidelines, and similar docuthe APA could take effect at the begin-
how those services would be taken intdnents prepared for purposes of implening of the taxable year during which it
account; and, for a representative periodnenting or operating the cost sharingvas requested or signed, and last for
a breakdown of total costs incurred, and@rrangement (for example, research anghree taxable years. The term should be
the costs borne by each participantdevelopment committee meeting min-appropriate to the industry, product, or
pursuant to the arrangement. utes, market studies, economic impadfansaction involved.

(8) The basis used for measuringgnalyses, capital expenditure budgets, (2) The APA request must be filed no
benefits, the projections used to estimaténgineering studies, reports and studiggter than the time prescribed by law
benefits, and why such basis and projecf trends and profitability in the indus- (including extensions) for filing the tax-
tions yield the most reliable estimate oftry, and financial analyses for financingpayer's Federal income tax return for
reasonably anticipated benefits; a deand cash flow purposes). the first taxable year to be covered by
scription of any amounts to be received (14) Each participant's gross and nethe APA. For purposes of the preceding
from nonparticipants for the use ofprofitability (historical for five taxable sentence, an APA request will be consid-
covered intangibles (for example, as gears and projected for two taxableered filed on the date payment of the
royalty pursuant to a license agreementyears) with regard to the product areaequired user fee is made (within the
and how such amounts would be takemovered by the arrangement. meaning of 8 7502(a)), provided that a
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substantially complete APA request isa partnership must be a trustee or apparent on the face of the APA request
filed with the Service within 120 days partner who has personal knowledge ofhat the transaction or transactions sub-
thereafter, subject to extension by théhe facts. ject to the request involve tangible prop-
Service based on a showing of substan- 15 signatures ertly an?/orhsiwi_ces tthe' total annu?l
tial unfor n circumstan . ) ) , value of which Is not In excess O

ol nioreseen cireumsiances _The taxpayer or the taxpayer's authogen 00,000, or payments for intangible
.10 Request for Competent Authorityrlzed representative must sign the re%roperty (such as royalties) not in ex-

Consideration. '?oues?;.n” tﬁg glggg;greirggprr:s%?:m/aeﬂ\; ?eess of $10,000,000 annually, the user
The taxpayer must state whether any, st conform to the rules of Rev. Proc. . for each separate request shall not

of the parties to a request are residentsg_ _ ; be more than $7,500.

of or I[c)onduct activit?es in a foreignté6 b 199? LIRB. 8”(or s successor) (5) As explained in section 5.14(8) of

country that has a tax treaty with the .13 Copies and Mailing. this revenue pr_og;edl_Jre, an_APA request
United States or in a possession of the (1) Requests or other documents corthat involves pricing issues in more than
United States, and whether the taxpayeI ining user fees must be mailed one foreign jurisdiction will normally be

elivered to considered to constitute multiple bilat-
Ferr?tp O;l(jtshofiir:iezgrgre mas;nt aar:;g;?eﬁf rr&z Internal Revenue Service eral requests. The user fee for the first
9 Attn: CC:DOM:CORP:T such request shall be determined under

scribed in Rev. Proc. 89—f8, &'989_1 CB. b0 Box 7604 sections 5.14(1), (2), (3), (4), or (6) of
778 (see section 7 of this revenue g, .- in Station this revenue procedure as applicable.

procedure for guidelines). For purposes \yaqningion, DC 20044, The user fee for each subsequent bilat-
of this revenue procedure, "competent, " a6 be hand delivered to theeral request, however, shall be not more

ggmoggmlng&:ﬁgﬁtitgs :ﬁ?éra?nc::;m%g rop box at the 12th Street entrance ofhan $7,500, if such subsequent bilateral
b 111 Constitution Avenue, N.W., Wash-request (a) involves the same product

treaties to which the U.S. is a party, an line, goods, services, or intangibles, and
also includes the Assistant Commis mgton DC. ' 9 . ' g X

X . . . (2) All other communications may the same issues, as involved in the first
sioner (International) acting with re_spect%.ther be mailed to request; (b) covers the same taxable
to a possession tax agency described | Advance Pricing Agreement Program years as covered by the first request;
Rev. Proc. 89-8, as well as a designated | o a1 Revenue Service and (c) proposes the same TPM as the
possession tax official within the mean- Attn: CC:INTL first request.
ing of that revenue procedure. If the oo 3501, 1111 Constitution Ave., (6) Notwithstanding sections 5.14(1)

taxpayer proposes an agreement among

N initi and (2) of this revenue procedure, the
competent authorities for the initial term N-W. 2) D

, Washington, DC 20224 user fee for a request for renewal of an

ofthe A e igayrs st e, w2, O
sections 4.05(a) and (b) and. in a sepa- Advance Pricing Agreement Program assumptions and proposed TPM have
rate document, section 4.05(’m), of Rev. mtterngICRlE\_/reLnue Service nmo;res l:ﬁ;agt;ag%ochanged, shall not be

e n: CC: ,500.

IParroiCn'ft?r?n;t?c,Jnli?J?sjaktR t(I)B 'a3r1éq?1r;e§tlr?cl)r 5th Floor, 950 LEnfant Plaza, SW.  (7) For purposes of sections 5.14(2)
relief under Rev. Proc. 89—8 Washington, DC 20024 and 5.14(3) of this revenue procedure,
' ' ' The taxpayer should provide the origina@ross income of a U.S. person (or

.11 Perjury Statement. and seven copies of its APA request an#on-U.S. person filing a federal income

: : of all supplemental materials submitted@x return with respect to all such
The taxpayer must include in anywh”e the request is pending person’s income) is equal to “total in-
request for an APA, and any supplement :

| submissi declaration in the fol come” as reported on the last federal
tal submission, a declaration in the fol- - 14 User Fees. income tax return for such person (as
lowing form:

_ , (1) The user fee for each separategmended) filed for a full (12 month)
Under penalties of perjury, | de-  request for an advance pricing agreetaxable year ending before the date the
clare that | have examined this ment is $25,000 except as providedequest was filed, plus “cost of goods
request, including accompanying below in this section 5.14 of this rev-sold” as reported on that federal income
documents, and, to the best of my enue procedure. tax return, plus any income not subject
knowledge and belief, the request  (2) The user fee for each sepato tax under section 103 for that period:
_contalns all the relevant facts relat- rate request for an advance pricingand gross income of all other persons
ing to the request, and such facts agreement from a taxpayer with grosshall be computed on an equivalent
are true, correct, and complete. income (as determined in sectiorbasis (that is, gross receipts or economic
The declaration must be signed by thé&.14(7) of this revenue procedure) of aincome plus cost of goods sold) for such
person or persons on whose behalf theeast $100,000,000 and less thaperson’s most recently completed 12-
request is being made and not by th&1,000,000,000 is $15,000. month year. For purposes of sections
taxpayer's representative. The person (3) The user fee for each separat&.14(2) and (3) of this revenue proce-
signing for a corporate taxpayer must beequest for an advance pricing agreedure, gross income of a taxpayer shall
an authorized officer of the taxpayerment or renewal from a taxpayer withinclude the gross income (determined
who has personal knowledge of the factgross income (as determined in sectiopursuant to the preceding sentence) of
and whose duties are not limited t05.14(7) of this revenue procedure) ofall organizations, trades or businesses
obtaining letter rulings or determinationless than $100,000,000 is $5,000. (whether or not incorporated, whether or
letters from the Service, or negotiating (4) Notwithstanding sections 5.14(1)not resident or organized in the U.S.,
APAs. The person signing for a trust orand (2) of this revenue procedure, if it isand whether or not affiliated for tax
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purposes) owned or controlled directlydifferent locations, or by manufacturingthe proper amount under this revenue
or indirectly by the same interests conprocesses that are not substantially simprocedure, as appropriate. The taxpayer
trolling the taxpayer. lar, usually would constitute more thanmay either pay such additional fee and

(8) For purposes of this section 5.14one request. The fact that an APAcontinue the APA process or may with-
of this revenue procedure, a separatsubmission involves pricing issues redraw the request. If the taxpayer with-
request constitutes a request for agredated to more than one foreign jurisdic-draws the request, the Service may return
ment on a transfer pricing methodologytion, and thus requires analyses of sepdhe user fee to the taxpayer if the Service
or methodologies comprising a closelyrate factual or economic issues, as welletermines that such action would be
related set of facts, such that review ofis negotiations between the U.S. andppropriate under the circumstances. Ex-
the single set of facts will suffice to more than one foreign competent aueept to the extent inconsistent with this
determine the suitability of all the meth-thority, will normally result in treatment revenue procedure, the principles of Rev.
odologies involved in the separate reof the submission as more than onéroc. 96-1 (or its successor), including
quest. For example, an APA submissiomequest. However, such separate requediat not limited to section 14 thereof,
involving the pricing of tangible prod- may be eligible for reduced user feeshall apply to all questions related to
ucts and the manufacturing services pradnder paragraph (5) of this section 5.14iser fees in connection with APAs. The
vided by a parent to a subsidiary withof this revenue procedure. APA Team Leader described in section
respect to those products usually would (9) If an APA request is submitted or 6.04 of this revenue procedure, prior to
constitute one separate request. Simprocessed under paragraphs (2), (3), (4)he initial meeting with the taxpayer on a
larly, a submission involving separate(5), or (6) of this section 5.14 of this filed APA, will make a determination
product lines manufactured in the sameevenue procedure, and it later becomegarding the correctness of the taxpay-
location by substantially similar pro- apparent that the request does not meet’s initial payment of user fees and
cesses usually would constitute onghe criteria for application of such para-request any necessary corrections.
separate request. However, a submissiaraphs, the Service will request an addi- (10) The chart below summarizes the
involving product lines manufactured attional user fee to conform the request tdoregoing user fee provisions:

Each Additional

Taxpayer Gross Income Original Request Multilateral Request Routine Renewal Small Transactions
$1 billion or more $25,000 $7,500 $7,500 $7,500
Less than $1 billion and greater $15,000 $7,500 $7,500 $7,500
than or equal to $100 million
Less than $100 million $5,000 $5,000 $5,000 $5,000

1Only if such additional request involves the same issues, covers the same years, and proposes the same TPM as the first request; see section 5.14(5).
20nly if the material facts, critical assumptions, and proposed TPM have not substantially changed; see section 5.14(6).

SRegardless of taxpayer size, applies to transactions that involve (i) tangible property or services valued at no more than $50 million annually, or (ii) payments
for intangible property not in excess of $10 million annually; see section 5.14(4).

SEC. 6. PROCESSING OF APA Director will coordinate with the U.S. Associate Chief Counsel (International),
REQUESTS competent authority. as well as representatives of the appro-
. . priate District and District Counsel and,

.01 Initial Contact. -03 Evaluation Process. = when appropriate, Appeals and the U.S.

After receiving a request for an APA, The Office of Associate Chief Coun-c,mpetent authority. The APA Director
a representative of the APA Progranpel (International), in coordination with iy appoint a Team Leader to oversee
will contact the taxpayer to discuss any 1€ @appropriate District Director andy,e apa Team's activities. Whenever
questions that the Service may have, dfther appropriate Service officials, will \e550naply feasible, if a prefiling confer-
to ask for any additional information or €valuate the taxpayer's APA request byynce has”peen held with the taxpayer,
documents believed necessary in orddfiScussing it with the taxpayer, Verifying;he Team Leader will be appointed from
to initiate processing of the request!n® data supplied, and requesting addhnong the IRS representatives at the
Additional information and documents!ional supporting data if necessary. Theyefiling conference.

must be supplied by the date Speciﬂedavaluation of the request will not consti-
by the Service, as extended for goodi“te an examination or inspection of the .05 Negotiation and Drafting.

cause. taxpayer's books and records under (1) The APA Team shall arrange with
L g

§ 7605(b) or any other provision of theine taxpayer for an initial meeting to

] .02 Coordination with Other IRS Of- Code. take p|ace within 60 days of receiving

fices. _ .04 Formation of the APA Team and!N€ taxpayer's APA request and required

Upon receipt of a request, the APADesignation of Team Leader user fee. In connection with the initial

Director will coordinate the evaluation ' meeting, the APA Team and the taxpayer

of the request with other Service offi- Within 45 days of receiving the tax- shall agree on a Case Plan and Sched-
cials, such as the District Director, Re-payer’s APA request and any requiredile, to which everyone involved in the
gional Director of Appeals and District user fees, the APA Director will appoint APA—both government and taxpayer
Counsel. In appropriate cases, such an APA Team to review the request. Thgersonnel-will be expected to adhere.
where a request proposes an agreemeAPA Team normally will consist of at The Case Plan and Schedule should list
between competent authorities, the APAeast one representative of the Office okach question raised by the initial Ser-
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vice review of the APA request andboth the APA Team and the taxpayeragreements concerning the APA. Re-
should include a schedule for seeking téthat some milestone dates should bquests similar to APA requests that are
resolve each. The Case Plan and Scheddjusted. To preserve flexibility, theinitiated through treaty partners or pos-
ule generally should reflect agreemenAPA Team and the taxpayer may amendession tax agencies and submitted to
between the APA Team and the taxpayethe Case Plan and Schedule by mutughe U.S. competent authority will be
on the scope and nature of any addiagreement, consistent with the need tprocessed under this revenue procedure
tional information that will be required maintain progress toward completion ofand Rev. Proc. 96-13, as appropriate. In
to resolve these questions in order téhe case as expeditiously as feasiblerder to provide timely clarification of
negotiate an APA. Firm dates should be (6) The function of the APA Team is factual issues, minimize the potential for
agreed upon for case milestones, includo negotiate and recommend an agreeniscommunication, and assist in devel-
ing: (a) submission of any necessarynent, and if applicable to recommend imopment of a multiple party agreement
additional information by the taxpayer;consultation with the taxpayer a compeon a timely basis, the Service will
(b) evaluation of the information by thetent authority negotiating position, to thegenerally initiate coordination among
government; (c) negotiation of a recom-Associate Chief Counsel (International)the taxpayer, the Service, and the com-
mended agreement or competent authoNegotiations between taxpayers and thpetent authorities of treaty partners at
ity negotiating position; and (d) presen-APA Team should be documented bythe earliest possible stage of consider-
tation of the recommended agreement aneans agreed between the parties. Thtion of an APA request including,
competent authority negotiating positionDistrict Director with responsibility for where possible, the prefiling stage. In
in writing to the Associate Chief Coun-the taxpayer’s returns shall be providedhis manner, the U.S. and foreign com-
sel (International). an opportunity to review and commentpetent authorities can develop a joint
(2) The time scheduled for comple-on the draft APA in the case of aunderstanding of the case which should
tion of the case milestones will dependunilateral APA, and the proposed initialfacilitate negotiation and resolution of
to some extent on the scope and comdJS competent authority negotiating po-competent authority issues. The taxpayer
plexity of the particular case. In the casesition in the case of a bilateral orshould remain available throughout con-
of bilateral or multilateral requests, themultilateral APA. Signature of an APA sideration of the request to assist the
Service will seek to work with the by the Associate Chief Counsel (InternaService in reaching agreement with the
competent authority of the treaty partnetional) and the taxpayer will constituteforeign competent authority. Final agree-
or U.S. possession involved to minimizeagreement to the APA. ment to the negotiated APA will be
the time needed for competent authorit , . sought among the taxpayer, the Service,
resolution. P y .06 Withdrawing the Request. andgthe foreign compgte);lt authority. As
(3) To minimize delays caused by the 1he taxpayer may withdraw the re-5 general matter, the taxpayer is encour-
need to coordinate different partiesduest at any time before the executionyeq 1o submit APA requests and related
schedules on short notice, the time ang! the APA. Pursuant to the principles ofcqresnondence simultaneously to the
place of meetings required for any stepS€eV- Proc. 96-1 (or its successors)

udi limi ~>/Service and to foreign competent au-
in the case should be determined in th¢luding but not limited to section w,qities involved in the requests.
Case Plan and Schedule.

4.09 thereof, the user fee generally_will .02 The purpose of the competent
(4) Failures by either the taxpayer o0t be refunded if the taxpayer with-5 ihority agreement is to avoid double
the APA Team fo meet case milestonedraws its request for an APA. taxation. If such an agreement is not
will be addressed promptly, normally in 07 Rejecting the Request. acceptable to the taxpayer, the taxpayer
a meeting or telephone conference in- The Service may decline either toMmay Wwithdraw the APA request (see
volving the APA Director, members of accept any APA request or to execut§ection 6.06 of this revenue procedure).
the Service APA Team, and the taxpayefny APA, as requested, after a requedt the competent authorities are unable
It a taxpayer has failed to meet one ofa5 peen accepted. If the Service dd9 reach an agreement or the taxpayer
the case milestones, the APA Directogjines to execute an APA after thed0€s not accept the competent authority
will assist the taxpayer in remedyingrequest has been initiated, the Servicedreement, the Service will attempt to
any difficulties and will propose a pormally will retain the user fee, al-Negotiate a unilateral APA with the
course of action to ensure that milethoygh the fee may be returned if thd@xpayer (see section 7.07 of this rev-
stones can be met. Substantial and cORgervice determines that such actio§hue procedure).
sistent failure by the taxpayer to complyyould be appropriate under the circum- -03 The taxpayer must cooperate with
with the Case Plan and Schedule will beances. If the Service proposes to reje¢he Service and the U.S. competent
treated by the Service as a withdrawahy, APA request, the taxpayer will be@uthority, pursuant to the standards set
of the APA request. In this event, if thegranted one conference of right. Otheforth in Rev. Proc. 96-13 and any other
taxpayer wishes to continue to pursuonferences may be granted at the SefPplicable revenue procedures. Any in-

the APA, the taxpayer will be requiredyjce’s discretion. formation received or prepared by the
to refile the request and pay a new user Service, including information furnished
fee. If the Service fails to meet a cas by the taxpayer or the related foreign
milestone, the APA Director, the Servic%lé(,:\l'sTbgsA'\-f-roEl\TENT AUTHORITY entity, will be subject to the restrictions
APA Team, and supervisors in the Dis- on disclosure of tax related information

trict and Region, as appropriate, shall .01 When any of the parties to aprovided by U.S. law and the applicable

work together promptly to remedy therequest are entitled to seek relief undeincome tax convention.

situation. the mutual agreement provision of a tax .04 It may be necessary to request
(5) In some circumstances, developtreaty between a foreign country and theensitive confidential data (such as trade

ment of the case after agreement on thenited States, or under Rev. Proc. 89—&ecrets) which, if disclosed, could harm

Case Plan and Schedule will suggest, tthe competent authorities may enter intéhe taxpayer’s competitive position. In
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such cases, the parties will attempt tddowever, a unilateral APA may hindereration, Service officials shall seek to
negotiate a mechanism to permit verifi-the ability of the U.S. competent authorimplement the policy concerning APA
cation by a foreign competent authorityity to reach a mutual agreement whichrollbacks stated in section 3.06 of this
without disclosing such information. will provide relief from double taxation, revenue procedure.

.05 When the competent authorltles)artlcularly when a contemporaneous bi- 63 |t 4 rollback request is submitted
enter into an agreement covering atateral or multilateral APA request would; connection with a bilateral or multi-
APA, the Service will, to the extent have been both effective and practic ;

: o ; ateral APA and involves a taxable year
practicable, agree to a mutual exchang@vithin the meaning of 8§ 1.901- hat is under the iurisdiction of Appeals
of information with the foreign compe- 2(e)(5)(i)) to obtain consistent treatmen{h lback J t will be d bp d t’
tent authority concerning any subsequerdf the APA matters in a treaty country. € rofiback request will be deemea 1o
modifications, cancellation, revocation,(If there is a settlement with respect goeonstitute - an application for smultg—
requests to renew, evaluation of annuahxable years prior to the first year"€0US Appeals and competent authority
reports, or examination of the taxpayer'subject o a unilateral APA based orfOnsideration as described in section 8
compliance with the terms and condi-ollback of such APA“s TPM (as dis- Of Rev. Proc. 96-13 and will be subject
tions of the APA. Bilateral APAs may cussed in sections 3.06 and 8 of thi§0 the rules set forth therein. The Office
provide for simultaneous filing of the revenue procedure), section 7.05 of Re®f Associate Chief Counsel (Interna-
annual report with the Service and withProc. 96—13 will apply to such rollbacktional), the Regional Director of Ap-

the foreign tax administration. years in the regular manner.) peals, and the U.S. competent authority
.06 The U.S. competent authority will will coordinate consideration of the re-

seek to persuade the foreign compete®EC. 8. ROLLBACKS quest. In exercising their regular discre-

authority to use APA data only on terms tion over the conduct of simultaneous

similar to those described in sections .01 The taxpayer may indicate in itsAppeals and competent authority consid-
10.04 and 10.05 of this revenue proceAPA request, or at any time prior to theeration, Service officials shall seek to
dure. completion of APA negotiations, that itimplement the policy concerning APA

.07 To minimize taxpayer and gov-desires for the Service to consider usingollbacks stated in section 3.06 of this
ernmental uncertainty and administrativéhe TPM of the APA to resolve transferrevenue procedure.
cost, bilateral or multilateral APAs gen-pricing issues for years prior to the .04 Subject to the policy set forth in
erally are preferable to unilateral APAsearliest year covered by the APA. Insection 3.06 of this revenue procedure,
when competent authority proceduregeneral, the principles set forth in secthe determination whether a rollback
are available with respect to the foreigriion 3.06 of this revenue procedure willshall be granted with respect to a tax-
country or countries involved. In appro-govern the Service’s consideration ofable year is within the discretion of the
priate circumstances, however, the Sethis request (the “rollback request’). Service official with jurisdiction over
vice may execute an APA with a tax-When a rollback request is made aftethe taxable year subject to the rollback
payer without reaching a competensubmission of the APA request, the— typically, either the District Director,
authority agreement. The taxpayer mug@xpayer must provide the request to théne Regional Director of Appeals, the
show sufficient justification for a unilat- APA Director at the address indicated inAssistant Commissioner (International)
eral APA. When a unilateral APA re- section 5.13(2) of this revenue proce{for matters subject to competent author-
quest involves taxpayers operating in &ure. ity negotiations), or the District Counsel
country that is a treaty partner, the .02 If a rollback request is submitted(for matters under litigation). Except to
Service may notify the treaty partner ofin connection with a bilateral or multi- the extent inconsistent with this revenue
the filing of the request and provide thelateral APA, the rollback request will be procedure, normal procedures for resolv-
treaty partner with other informationdeemed to constitute an application foing tax issues, including but not limited
related to the request, under normaaccelerated competent authority considko closing agreements and other settle-
rules governing the exchange of infor-eration as described in section 7.06 oment documents and Forms 870 and
mation under income tax treaties. InRev. Proc. 96-13. The Office of Associ-870AD, shall be used to implement APA
some circumstances, procedures agreede Chief Counsel (International), therollbacks.
upon with particular foreign competentDistrict Director, and the U.S. compe-
authorities, or the requirements oftent authority will coordinate consider-sec. 9. INDEPENDENT EXPERT
proper relations with treaty partnersation of the request. The taxpayer'sppiNION
may preclude unilateral APAs. request must include all information

.08 Section 7.05 of Rev. Proc. 96—-1%equired for accelerated competent au- .01 The taxpayer may be required to
provides in part that, if a taxpayerthority consideration under Rev. Procprovide at its own expense an indepen-
reaches a settlement on an issue witB6-13, subject to the rules set forthdent expert, acceptable to both the tax-
Counsel pursuant to a written agreetherein. The taxpayer’s request can pempayer and the Service (and, in a bilateral
ment, the U.S. competent authority willtain to any years prior to the first yearor multilateral proceeding, the foreign
endeavor only to obtain a correlativeto be covered under the requested APAcompetent authority or authorities) to
adjustment from a treaty country andexcept that, in order to facilitate effec-review and opine on the proposed TPM.
will not undertake any actions thattive competent authority negotiations,The taxpayer may suggest in its APA
would otherwise change such agreementhe Service may require that, if accelerrequest whether an independent expert is
The restrictions imposed under sectiomted competent authority consideratiomeeded, or the Service (or, if applicable,
7.05 of Rev. Proc. 96-13 with respect tds to be granted, it will apply to one orthe foreign competent authority) may
the discretion of the U.S. competentmore specified years. In exercising theidetermine that an independent expert is
authority to negotiate correlative reliefregular discretion over the conduct ofneeded for the evaluation of the taxpay-
will not apply to a unilateral APA. accelerated competent authority consider’s request.
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.02 For purposes of this revenue proecome tax laws and is entitled to anyitems called for by the APA, must
cedure, an expert is any person who, bkenefits otherwise available under U.Sdescribe any pending or contemplated
agreement between the taxpayer and thecome tax laws. requests to renew, modify or cancel the
Service (and, if involved, the foreign .03 Except to the extent provided byAPA, and must describe any compensat-
competent authority), possesses expertgulations, an APA shall have no legaing adjustments made pursuant to sec-
education or experience in a field ofeffect except with respect to the taxtion 11.02 of this revenue procedure.
study, industry or geographic area that ipayer, taxable years and transactions to (2) The taxpayer shall file an original
relevant to the subject matter of thewhich the APA specifically relates. and four copies of each report, no later
taxpayer’s APA request. .04 Except as otherwise provided bythan 90 days after the time prescribed

.03 For purposes of this revenue prowritten agreement, regulations, or thisdy law (including extensions) for filing
cedure, an expert is independent if theevenue procedure, neither the APA nothe taxpayer's Federal income tax return
expert has not participated to any mateany non-factual oral or written represenfor the year covered by the report, or by
rial extent in the development of thetations or submissions made in conjuncsuch other date as is specified in the
request and has not in the past assisteibn therewith may be introduced by theAPA, with the APA Director at the
either the Service or the taxpayer intaxpayer or the Service as evidence imddress indicated in section 5.13(2) of
matters substantially related to the reany judicial or administrative proceedingthis revenue procedure. The taxpayer
quest. in relation to any tax year, transactionmay also be required to file a copy of

.04 If an expert is necessary, theor person not covered by the APA.the annual report with the treaty partner
expert will critically analyze the taxpay- However, taxpayers should recognizer partners with respect to a bilateral or
er's proposed TPM and render a writterthat the preceding sentence does nahultilateral APA. The report must com-
opinion. The opinion will address anypreclude rollback of the APA TPM, nor ply with sections 5.11 and 5.12 of this
questions and concerns raised by ththe discovery, use, or admissibility ofrevenue procedure.

Service or the taxpayer (and, if in-non-factual material otherwise discover- (3) The Service will contact the tax-

volved, the foreign competent authority);able or obtained other than in the APApayer regarding an annual report only if
conclude whether the proposed TPM oprocess merely because the same dris necessary to clarify or complete the
a revised version fairly supports andsimilar material was also included in theinformation contained in the annual re-
produces an arm’s length approach; andPA or representations or submissiongort. Additional information must be

provide the basis for this opinion. How-made in connection with the APA orsupplied by the date specified by the
ever, the expert’s opinion will not be presented during the APA process. Service, as extended for good cause.
binding on any of the parties. The .05 Except as otherwise provided byAny contact between the taxpayer and
taxpayer and the Service (and, if in-written agreement or regulations, if anthe Service for the purpose of clarifying

volved, the foreign competent authority)APA is not executed or if an executedthe information contained in the annual
will have access to the expert's reporfAPA is later revoked or canceled, nei-report will not constitute an examina-

and supporting documentation. The Setther the APA or the proposal to use aion, or the commencement of any ex-
vice and the taxpayer shall both be kepparticular TPM, nor any non-factual oralamination, of the taxpayer for purposes
fully informed of any communications or written representations or submissionsf § 7605(b) or any other provision of

between the other party and the indemade during the APA process, may behe Code.

pendent expert, and receive copies of alhtroduced by the taxpayer or the Ser- , ,

information provided by such othervice as an admission by the other party -02 Compensating Adjustments.

party to the expert. in any administrative or judicial pro- (1) If the results of applying the TPM

.05 If an independent expert is neceseeeding for the taxable years for whichdiffer from those contemplated by the
sary, the taxpayer must provide a waivethe APA was requested or executedAPA, the APA may permit the taxpayer
under § 6103(c) to the Service for pur-However, taxpayers should recognizénd its related foreign entity to make a
poses of discussing returns or returthat the preceding sentence does n@ompensating adjustment. For example,
information with the expert. The tax- preclude the discovery, use, or admissif the APA provides for a range of
payer must also ensure that the expert isility of non- factual material otherwise expected operating results, and the ac-
familiar with the provisions of this rev- discoverable or obtained other than ifual operating results are outside that
enue procedure and that any opiniothe APA process merely because th&ange (but within any limits specified in
rendered by the expert complies withsame or similar material was also inthe APA), the APA may permit the

those provisions. cluded in the APA or representations oiparties to make a compensating adjust-
submissions made in connection witiment to bring the results to an agreed

SEC. 10. LEGAL EFFECT the APA or presented during the APAUpon point within the described range.
rocess. Such compensating adjustment should

.01 An APA is a binding agreement be reflected on the taxpayer’s timely
between the taxpayer and the Servic&sec 11. ADMINISTERING THE ApA  filed (with extensions) federal income
.02 If the taxpayer complies with the tax return; if the taxpayer is not able to
terms and conditions of the APA, the .01 Annual Reports. make such adjustments in its original

Service will regard the results of apply- (1) For each taxable year covered byeturn, the required compensating adjust-
ing the TPM as satisfying the arm’'sthe APA, the taxpayer must file a timelyment must in any event be made and
length standard, and, except as providednd complete annual report describingaid within 90 days of the date pre-
in this revenue procedure, will not con-the taxpayer’s actual operations for thescribed for filing such return (with ex-
test the application of the TPM to theyear and demonstrating good faith comtensions), and reflected on an amended
subject matter of the APA. The taxpayelpliance with the terms and conditions ofreturn filed within such period and the
remains otherwise subject to U.S. inthe APA. The report must include alltimely filed annual report required by
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section 11.01 of this revenue procedureunder the APA, as determined in accorthe taxable year or years under examina-
To the extent the APA covers years fordance with the TPM. The generallytion (as determined in accordance with
which federal income tax returns wereapplicable Code rules relating to assesshe TPM) without affecting the contin-
filed before the APA was executed, thement, collection and refund of tax andued validity or applicability of the APA.
taxpayer must make any required comthe principles of Rev. Proc. 65-17 (adf the taxpayer agrees with the proposed
pensating adjustments in an amendechodified), or any successor, apply toadjustments, they will be given effect
return or returns filed within, and payany resulting change in Federal incomeghrough payment of additional compen-
such compensating adjustments withintax liability because of a subsequensating adjustments. If the taxpayer does
90 days of entering into such APA. compensating adjustment. not agree, the taxpayer may contest the
(2) The taxable income and earnings (4) When an agreement betweerproposed adjustments through normal
and profits of both the taxpayer and itscompetent authorities is sought as paadministrative and judicial proceedings.
related foreign entity for a taxable yearof the APA request, the principles statedAny changes to compensating adjust-
covered by an APA will include all in this section will be discussed with thements previously made by the taxpayer,
income generated as a result of the TPMppropriate foreign competent authorityin respect of the taxable year or years
as increased or decreased by any cone seek to ensure substantially identicalinder examination, that arise as a result
pensating adjustment for that year. Areatment of the taxpayer’s related forof the audit adjustments made by the
compensating adjustment will beeign entity. District Director will be made within
deemed to have been made as of the last(5) The Service and the taxpayer mayinety days of a final determination of
day of the taxable year to which itagree in an APA to modify the foregoingthe audit adjustments. Any compensat-
applies. For all U.S. income tax pur-provisions relating to compensating ading adjustments and changes to compen-

poses, after taking into consideratiorjustments. sating adjustments described in this sec-
any compensating adjustment, the ad- o tion 11.03(4) will be treated as
justed figures will be used. Provided -03 Examination. subsequent compensating adjustments

that the taxpayer has made a good faith (1) If the District Director examines a for purposes of section 11.02 of this
effort to comply with the TPM in such f@x year covered by an APA, the examiyeyenue procedure.
manner as to avoid the need for combation of matters covered by the APA _
pensating adjustments, and payments dfill be limited to the factors in section 04 Record Retention. o
compensating adjustments are madgl-03(2) of this revenue procedure. The (1) The taxpayer must maintain
within the time specified in section District Director will not re-evaluate the boOks and records sufficient to enable
11.02(1) of this revenue procedure, (i)l PM itself. the Service to examine the taxpayer's
the compensating adjustment will not be (2) The District Director may require compliance with the APA. The APA may
taken into account in the computation othe taxpayer to establish that (a) thepecify the bo?kI?"anr? records that are
any required estimated tax installmentéaxpayer has complied in good faithN€cessary. to hu It |s|'object|v'eh a?]d
for such year, (||) the taxpayer will not with the terms and conditions of themayl_ S%?ley t ‘_at_ CompflaﬂceA\gg\ t”e
be subject to the failure to pay penaltiePA; (b) the material representations if@PPlicable pl‘OVI?lOI’]S 0 .the h WIE
under § § 6651 and 6655 by reason ofhe APA and the annual reports remaif?.onSt'tUtfe complance V‘gt the proy;
the Compensating adjustment, and (|||)/a||d and accurately describe the taxpays'ons of §8 6038A an 603%CbW|th
no interest will accrue on any receivableef’z operations; (c) th% S_,upportling daﬁéfs’gea to transactions covered by the
or payable established to settle sucARnd computations used In applying t ' I , .
compensating adiustment. A compensaPM were correct in all material re- (2 Upor Sxamination, Information
ing adjustment may, however, be takepects; (d) the critical assumptions un[equlleztle y Le Serv_lce must be made
into account for purposes of redeterminderlying the APA remain valid; and (e) 2Va'able .t?].t iy derwce lépon VYm.ten
ing any foreign tax credits in accordancéhe taxpayer has consistently applied th&® quesbt within d3% a.yﬁf ago t(;ans at|fons
with § 901. Subject, where applicable TPM and met the critical assumptionsMust ef provi el wit mf f‘f‘,ysdo a
to agreement between competent au- (3) If the District Director determines requestborhtrans atlor:j % fSpeC' ICd ocu-
thorities, the taxpayer or the relatedhat any requirement in section 11.03(2 hentfs, OL as c;c.\xte_n e _ord_go.o cause.
foreign entity may employ any methodof this revenue procedure has not bee e fact that a foreign jurisdiction may
that accords with section 4 of Rev. Procsatisfied, the issue will be submitted toMPOS€ @ penalty upon the taxpayer or
65-17, 1965-1 C.B. 833 (as modified)the Associate Chief Counsel (Interna-Ot_ner person for d'SC'OS'”gblthe materf'a'
or any successor, for paying compensational) for resolution. The AssociateV!! NOt clqnstltute_rrt]aasr?na e cause for
ing adjustments, including checks, wireChief Counsel (International) will decide "oncompliance with the Service's re-
transfers, offsets through intercompangither to continue to apply the APA, quest.
accounts, or recharacterized dividendsevoke the APA (see section 11.05 of .05 Revoking the APA.
All actions taken with respect to suchthis revenue procedure); cancel the APA (1) The Associate Chief Counsel (In-
compensating adjustments must bésee section 11.06); or revise the APAernational) may revoke the APA if there
documented and disclosed in the annudbee section 11.07). has been fraud or malfeasance (as de-
report. (4) The District Director may, with- fined in § 7121) or disregard (as de-
(3) A “subsequent compensating ad-out securing the consent of the Associfined in § 6662(b)(1) and (c)) by the
justment” arises when the taxpayer ormate Chief Counsel (International), pro-taxpayer in connection with the APA,
the Service makes normal and routingpose normal and routine auditincluding but not limited to fraud, mal-
adjustments (for example, correction ofadjustments, which are not related tdeasance or disregard involving any of
computational errors) to the determinainterpretation of the TPM, to the deter-the following: the material facts set
tion and computation of the taxpayer’smination and computation of the operatforth in the request or subsequent sub-
TPM during the taxable year or yearsng results of the taxpayer’s TPM duringmissions (including the annual report),
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or lack of good faith compliance with tional), and if the taxpayer agrees towill discuss how to revise the APA. If
the terms and conditions of the APA.make any adjustment proposed by théhe taxpayer and the Service cannot
Material facts are those that, if knownAssociate Chief Counsel (Internationallexecute a revised agreement, the APA
by the Service, could reasonably havéo correct for the misrepresentation, miswill be cancelled as of the beginning of
resulted in a significantly different APA take as to a material fact, failure to stateéhe taxable year in which the failure to
(or no APA at all). The Associate Chiefa material fact, or noncompliance. Themeet a critical assumption occurred. If
Counsel (International) is not required toAssociate Chief Counsel (Internationalthe Service and the taxpayer can agree
revoke the APA and may require theis not required to cancel the APA andon a revised APA, the effective date of
taxpayer to continue to abide by it. may require the taxpayer to continue tahe revised APA will be stated in the

(2) If the APA is revoked for any abide by it. new APA.
reason, the revocation may be retroac- (3) If the APA is cancelled under (4) If the Service and the taxpayer
tive to the first day of the first taxable section 11.06(1) of this revenue proceagree to revise an APA that has been
year for which the APA was effective. dure, the cancellation will be effectivesubject to competent authority agree-

(3) If the APA is revoked for any as of the beginning of the year inment, the revised APA will be submitted
reason, the Service may determine defiespect of which the misrepresentationto the U.S. competent authority in order
ciencies in income taxes and additiongnistake as to a material fact, failure toto seek the consent of the foreign com-
thereto in accordance with applicablestate a material fact, or noncompliancgetent authority to the revised APA. If
provisions of the Code. In addition, (a)occurs. If, however, the cancellationthe foreign competent authority refuses
relief under Rev. Proc. 65-17 may bdesults from a change in law or treatyto accept the revised APA, or if the
denied; (b) if the Service determinesas provided in section 11.07(1) of thiscompetent authorities cannot agree on a
that the taxpayer may avail itself of therevenue procedure, the cancellation norevised APA agreeable to all parties, the
relief under Rev. Proc. 65-17, interesmally will be effective as of the effec- taxpayer and the Service may: (a) agree
on any account receivable establishetive date of the change in law or treatyto continue to apply the existing APA,
under section 4.03 of that revenue pro- (4) If the APA is cancelled for any (b) agree to apply the revised APA or
cedure may be determined not to beéeason, then as of the effective date ofigree to further revision thereof, or (c)
subject to mutual agreement or correlathe cancellation the APA will cease toagree to cancel the APA as of an agreed
tive relief; (c) the revocation of the APA be of any further force and effect withdate. If such agreement cannot be
may be treated as an “egregious casefespect to the taxpayer and the Servicachieved, the APA will be cancelled
under Rev. Rul. 80-231, 1980-2 C.Bfor U.S. income tax purposes. After thepursuant to section 11.07(1) of this
219, with the result that the taxpayereffective date of the cancellation, the taxevenue procedure.
may be denied a foreign tax credit intreatment of the transactions covered by :
acc{)rdance with that ru?ing; and (d) thethe APA will be subject to all U.S. tax :8t Renewing the APA.

. ; i : ; axpayer may request renewal by
unilateral relief provisions of Rev. Proc.rules (including treaty rules) that other- ollowing. the form and brocedures that
96-14, 1996-3 I.R.B. 41, may not bewise apply. When an APA has been thd I tg' il APA P e
available. When an APA has been theubject of negotiation with a foreign 2PPY 10 Initia  fequests. the tax-

. o . . ; - spayer must submit the user fee as
subject of negotiation with a foreign competent authority, the Service will . . A

X . . : ; . required under section 5.14 of this rev-
competent authority, the Service willseek to coordinate any action concernin nue procedure. and must provide ap-
seek to coordinate any action concerningancellation of the APA with the foreign P ’ P p

. ; : . propriate supporting documentation with
Ei\gggifrﬂ ththhoeri@PA with the foreign competent authority. the request. Unless otherwise agreed by

.07 Revising the APA. the Service, the taxpayer should file the
.06 Cancelling the APA. (1) If a critical assumption has notrequest to renew no later than nine
(1) The Associate Chief Counsel (In-been met, or there has been a change lonths before the expiration of the

ternational) may cancel the APA if thelaw or treaty as described in sectiorinitial term or any renewal term.

District Director, with the concurrence11.09 of this revenue procedure, the g Change in Law or Treaty

of the Associate Chief Counsel (InternaAPA may be revised by agreement of 4010 is"a change in any applicable

tional), determines that there was dhe parties. If such agreement cannot bes law or treaty that changes the

misrepresentation, mistake as to a matéchieved, the APA will be cancelled. - o a income tax treatment of any
rial fact, failure to state a material fact, (2) If a critical assumption has not, aier covered by the APA, the new law
or lack of good faith compliance with been met, the taxpayer must notify the, treaty provision supersédes the APA
the terms and conditions of the APAAPA Director, including with the notifi- to the extent the APA is inconsistent

(but not fraud, malfeasance or disregardjation supporting documentation and @ arewith. The parties may revise the

in connection with the request for thestatement whether a revision appeargpa under section 11.07 of this revenue

APA, or in any subsequent submissionsppropriate. The taxpayer shall file theprocedure to reconcile it with the new

(including the annual report). Materialnotification at any time prior to the last |5\ or treaty provision.

facts are those that, if known by thedate permitted for filing the annual

Service, would have resulted in a sig+eport for the year in which the failure

nificantly different APA (or no APA at to meet a critical assumption occurred.SEC' 12. DISCLOSURE

all). In providing the notification, the tax- The information received or generated
(2) The Associate Chief Counsel (In-payer must follow the procedures conby the Service during the APA process

ternational) may waive cancellation iftained in sections 5.11 through 5.13 ofelates directly to the existence and
the taxpayer can show good faith andhis revenue procedure. amount of tax liability of the taxpayer

reasonable cause to the satisfaction of (3) If a critical assumption has notunder the Internal Revenue Code. There-
the Associate Chief Counsel (Internabeen met, the taxpayer and the Serviciore, the APA and such information are
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subject to the confidentiality require-SEC. 15. PAPERWORK REDUCTION The estimated average burden for an
ments of § 6103. In addition, the APAACT APA prefiling conference is 10 hours;

and such information may be confiden- The collections of information con- the estimated average burden for an
tial pursuant to the provisions of incometained in this revenue procedure hav&PA request is 50 hours; and the esti-
tax conventions, or other rules appli-paen reviewed and approved by thénated average burden for preparation of

cable to communications with foreignogiice of Management and Budget in@n annual report by a party to an APA is

governments. accordance with the Paperwork Reducl® hours. The estimated number of

tion Act (44 U.S.C. 3507) under control'espondents and/or recordkeepers is 160.
SEC. 13. EFFECT ON OTHER number 1545-1503. The estimated annual frequency of
DOCUMENTS An agency may not conduct or sponfesponses is one request or report per

sor, and a person is not required tgear per applicant or party to an APA,

Rev. Proc. 91-22, 1991-1 C.B. 526respond to, a collection of informationexcept that a taxpayer requesting an

is superseded. Rev. Proc. 96-13 is modiinless the collection of information dis-APA may also request a prefiling con-
fied. Rev. Proc. 96-1 is modified. plays a valid control number. ference.

reTgne é:o'Ifggggsrgfa'go.rnm:ggpowstg'% Books or records relating to a collec-
SEC. 14. EFFECTIVE DATE venue p u ! ! -0%ion of information must be retained as

5, 8.02, 9, 11.01, 11.02(1), 11.04, 11.07, ;
. . S LA -~ fong as their contents may become ma-
This revenue procedure will apply toand 11.08. This information is reqwredterial in the administration of any inter-

all APA requests, including requests forto provide the Service sufficient infor- al revenue law. Generally tax returns
renewal, received on or after Decembemation to evaluate and process the APA "\~ " etirn information are confiden-
31, 1996, except that (i) section 7.08&equest or request for renewal of aial as required by § 6103

shall apply to all such APA requests andexisting APA, or to determine whether ™’ '
APA requests that have been filed on othe taxpayer is in compliance with the

after the effective date of Rev. Procterms and conditions of an APA. ThisDRAFT”\IG INFORMATION

96-13, (ii) section 8.02 and/or sectioninformation will be used to evaluate the The principal authors of this docu-
8.03 may at the taxpayer’s request applproposed TPM, and the taxpayer”s comment are various members of the Ad-
to an APA request filed prior to suchpliance with the terms and conditions ofyance Pricing Agreement Program Of-
date and with respect to which an APAany APA to which it is a party. The fice of the Office of the Associate Chief
has not been concluded, and (i) anycollections of information are requiredCounsel (International). For further in-
provision of section 5.14 may apply to ato obtain an APA. The likely respon- formation regarding this revenue proce-
request filed prior to such date and withdents are business or other for-profijure contact Ms. Carolyn Fanaroff or
respect to which an APA has not beennstitutions. Ms. Sherri New at (202) 874-4360 (not
concluded, if the taxpayer demonstrates The estimated total annual reporting toll-free number).

that such application is necessary t@nd/or recordkeeping burden is 5,250
avoid unfairness to the taxpayer. hours.
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Part IV. Items of General Interest

Notice of Proposed Rulemaking setting forth final regulations relating torequired. Pursuant to section 7805(f) of
and Notice of Public Hearing the accuracy-related penalty under chaghe Internal Revenue Code, this notice

L ) ter 1 of the Internal Revenue Codeof proposed rulemaking will be submit-
Definition of Reasonable Basis These regulations provided guidancéed to the Chief Counsel for Advocacy

IA_42-95 concerning the reasonable basis standafd the Small Business Administration for
~ for purposes of the negligence penaltgomment on its impact on small busi-
AGENCY: Internal Revenue Service(section 6662(b)(1)) and for purposes of1€Ss.

(IRS), Treasury. the disclosure exception to the penaltieg.; 1 1ents and Public Hearing
ACTION: Notice of proposed rulemak- for disregarding rules or regulations
ing and notice of public hearing. (section 6662(b)(1)) and substantial un- Before these proposed regulations are

. . derstatement of income tax (sectioradopted as final regulations, consider-
SUMMARY: This document contains gggo(p)(2)). In the preamble to the finalation will be given to any comments
proposed regulations relating .tO th egulations, Treasury requested comthat are submitted timely (in the manner
accuracy-related penalty regulations ung,oo an4'suggestions on providing furdescribed under the ADDRESSES cap-
der chapter 1 of the Internal Revenug, . guidance on the reasonable basfon) to the IRS. All comments will be
Code. These amendments are necessaty = = Treasury has not received argvailable for public inspection and copy-
o define reasonable basis and proVldadditional comment letters in responséng-
corrections to final regulations relating to o this request for comments. Previous A public hearing has been scheduled

the accuracy-related penalty under chap= :
ter 1 of theylnternal Fgeven&/e Code. Th&omments that were addressed in th@r February 25, 1997, at 10 am., in
proposed regulations would affect allpreamble to the final regulations pub-foom 3313, Internal Revenue Building,

taxpayers who fie tax returns. Thislished on September 1, 1095 have beehtil Constitifion Avenue NW, Wash
document also provides notice of a pubconsidered in drafting these proposed] gton, DC. Because of access resric-

; . - lations. tions, visitors will not be admitted be-
lic hearing on these proposed regulationg€gulations yond the building lobby more than 15

DATES: Written or electronically gener- Explanation of Provision minutes before the hearing starts.

ated comments must be received by ] ] The rules of 26 CFR 601.601(a)(3)
February 10, 1997. Outlines of topics to Under the final regulations currently apply to the hearing.

be discussed at the public hearindn place, the reasonable basis standard is persons that wish to present oral
scheduled for February 25, 1997, mustsignificantly higher than the not frivo- comments at the hearing must submit
be received by February 4, 1997. lous standard applicable to preparergiiten or electronically generated com-

. i under 6694." These proposed regulaments (in the manner described under
ADDRESSES: Send submissions (0ions provide that the reasonable basi (

CC:DOM:CORP:R  (IA-42-95), 100M giandard is not satisfied by a retur

5226, Internal Revenue Service, POByqsition that is merely arguable or thaopics to be discussed and the fime

7604, Ben Franklin Statlon,'Washmgtqn,-S merely a colorable claim. A return yayored to each topic by February 4

gocn szonqni?/ gg w:ndaltggl}sg\r/eeé %‘é?\;vn:é'é)osition will generally satisfy the rea- 1gq7 '
onable basis standard if it is reasonably , =~ . . .

the hours of 8 am. and 5 p.m. haged on one or more of the authoritie%('jA foe”ggcﬁf lgrsrg':u;grs Vr;/:gk?ne altl;%tr_n-

CC:DOM:CORP:R (1A-42-95), Courl- se forth in § 1.6662—4(d)(3)(ii) (taking c ° P 9

er's Desk, Internal Revenue Serviceini, account the relevance and persua- _ .
1111 Constitution Avenue NW., Wash-gjeness of the authorities, and subse- An agenda showing the scheduling of

ington, DC., or electronically, via the quent developments). Additionally, theSPeakers will be prepared after the dead-
IRS Internet site at: http://www.irs. roposed regulations clarify thaf if aIine_for receiving outline_s has pa_ssed.
ustreas.gov/prod/tax_regs/commentgegiyrmn position does not safisfy the reaCopies of the agenda Wl!l be available
html. The public hearing will be held in gonaple basis standard, the reasonadi€e of charge at the hearing.

room 3313, Internal Revenue Building,.5,se and ; ;
L good faith exception as s ; ;
1111 Constitution Avenue NW., Wash-foith in § 1.6664-4 may stil provide%raﬁmg Information

ington, DC. relief from the penalty. The principal author of these regula-
FOR FURTHER INFORMATION CON- . tions is Robert J. Fitzpatrick, formerly
TACT: Concerning the regulations, SPecial Analyses of the Office of the Assistant Chief

Nancy Romano, 202-622-6232 (N0t a |t hag peen determined that this noticé-0UnSel (Income Tax & Accounting),
toll-free number). Concerning submis-¢ proposed rulemaking is not a signifi- RS. However, other personnel from ;h'e
sions and the public hearing, Michael L.cant regulatory action as defined in EQRS and Treasury Department partici-
Slaughter, 202-622-7190 (not a toll-free g6 “Therefore, a regulatory asses®at€d in their development.

number). ment is not required. It also has been L
SUPPLEMENTARY determined that section 553(b) of the

INFORMATION: Administrative Procedure Act (5 U.S.C.proposed Amendments to the Regula-
Background chapter 5) and the Regulatory Flexibilitytjgns

Act (5 U.S.C. chapter 6) do not apply to
On September 1, 1995, the IRS issuethese regulations, and, therefore, a Accordingly, 26 CFR part 1 is pro-
Treasury Decision 8617 (60 FR 45663)Regulatory Flexibility Analysis is not posed to be amended as follows:
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PART 1—INCOME TAXES authority standard as defined in (2) Advice defined.
L 8§ 1.6662-4(d)(2). In addition, the rea-
I;;arilgrapnf;i r} Thetautrhor(;tyiﬁnatlor? fors:onable cause and good faith exception, % x %
]E)OGIIIOWS' continues to rea Part a%s set forth in § 1.6664—4, may provide
Authority: 26 U.S.C. 7805+ =+ e the reasonable  Commicsner of Inra: Revene
Par. 2. Section 1.6662—0 is amende '

) asis standard. i ) )
by (Filed by the Office of the Federal Register on

1. Revising the entry for § 1.6662-2. November 8, 1996, 8:45 a.m., and published in the
2. Removing the entries for e issue of the Federal Register for November 12,

§8 1.6662-3(b)(3)(i) and (i. Par. 4. In § 1.6662-4, the second > °* " %8070

3. Revising the entry for 8 1.6662—sentence in paragraph (d)(2) is revised
7(d). 4 to read as follows: . )

. Removing the entries for Section 482 — Allocations Between
88 1.6662-7(d)(1) and (2). § 1.6662—4 Substantial understatemerftelated Parties

The amendments and revisions readf income tax.
as follows: Announcement 96-124

oroor oo In Announcement 95-49, 1995-24

8§ 1.6662—0 Table of contents.

* * * * *

(d) *** I.R.B. 13, the Service provided, for
(2) * * * The substantial authority public comment, a draft revision of Rev.

8 1.6662—2 Accuracy-related penaltystandard is less stringent than the moz%roc' 91-22, 1991-1 C.B. 526, which

X ets forth procedural rules for the Ad-
likely than not standard (the standar - p » )
that is met when there is a greater tha ance Pricing Agreement ("APA") Pro

) - L - Bram. The Service received several com-
§ 1.6662—7 Omnibus Budget Reconcili0-percent likelihood of the position ments on Announcement 95-49 and is

ation Act of 1993 changes to thebeing upheld), but more stringent than.g oo revised procedural rules in Rev.
accuracy-related penalty. the reasonable basis standard as defmgfoc‘ 96-53 at page 9, this Bulletin.

i * % %

in'§ 1.6662-3(b)(3). The most significant changes to the
draft revenue procedure in Announce-
ment 95-49 are as follows (with section
e Par. 5. In 1.6662-7, paragraph (d) iseferences to Rev. Proc. 96-53):

Par. 3. Section § 1.6662—3 isrevised to read as follows:

amended by: . .S
§ 1.6662—-7 Omnibus Budget Reconcili-

1. Revising the third sentence in° . .
paragraph (b)(1) introductory text. ation Act of 1993 changes to the Often, APA negotiations are used to

* * * * *

* * * * *

(d) Reasonable basis. N

ec. 3.06

2. Revising paragraph (b)(3). accuracy-related penalty. :‘Lngd izsggiisinfo;egssolgwogr 'E[rc‘)antif:ri rﬂggl
The revisions read as follows: LA A L year of the APAs term (“rollback” of

§ 1.6662-3 Negligence or disregard of (g) Reasonable basi&or purposes of the APA). In response to comments, the

rules or requlations. ew revenue procedure indicates that the
9 88 1.6662-3(c) and 1.6662—4(€) and (f?axpayer has the option whether or not
Xk xx (relating to methods of making adequat(=t-o request a rollback of the APA meth-

disclosure), the provisions of § 1.6662—

(b)* * *(1) * * * A return position . S odology. Taxpayers should, of course,
3{0)(3) apply in determining whether a,o.qnize that, even absent formal nego-

that has a reasonable basis as defined Biarn position has a reasonable bas'?iations for & rolloack. the Service may

paragraph (b)(3) of this section is not . )
attributable to negligence. * * * Par. 6. Section 1.6664-0 is amende@etermine under regularly applicable

e e x s by: o procedures that the methodology used to
1. Revising the entry for paragraphresolve an APA request also is appropri-
(3) Reasonable basid®keasonable ba- (€)(2) of § 1.6664-4. ate for prior taxable years.

sis is a relatively high standard of tax 2. Removing the entries for para-
reporting, that is, significantly higher graphs (c)(1)(iii), (c)(2)(i), and (c)(2)(i}) sec. 3.07
than not frivolous or not patently im- of § 1.6664—4.

proper. The reasonable basis standard is The revision reads as follows: In response to questions that some-
not satisfied by a return position that is times arise in APA negotiations, section
merely arguable or that is merely ag§ 1.6664-0 Table of contents. 3.07 clarifies that the initiation of an

colorable claim. If a return position is APA request does not put into abeyance
reasonably based on one or more of the o x x x pending examinations or other proceed-
authorities set forth in 8§ 1.6662— ings. Section 3.07 also instructs Service

4(d)(3)(iii) (taking into account the rel- § 1.6664—4 Reasonable cause and godéersonnel, wherever feasible, to coordi-
evance and persuasiveness of the aggjth exception to section 6662 penaltieshate the consideration of APA requests

thorities, and subsequent developments), with pending related proceedings, so as
the return position will generally satisfy % x % to enhance the efficiency of Service
the reasonable basis standard even operations and reduce overall taxpayer
though it may not satisfy the substantial (c) * * * compliance burdens.

1996-49 |.R.B. 22



Sec. 3.09 Sec. 6.05(4) remains in effect. Section 7.08 of the

. . . new revenue procedure clarifies the in-
section 3.09 emphasizes the Service’s In response to comments, the revenug, i bethen a unilateral APA and

willingness to adapt APA procedures toprocedure modifies and clarifies proces , ;
the needs of particular taxpayers andiures to be followed when the Service !¢ [AXPayers attempts to obtain treaty

situations, and especially to the speciabr taxpayer fail to conform to a Case'clef through the competent authority

needs of small business taxpayers. Plan and Schedule. process. In general, the U.S. competent
authority will endeavor to reach agree-
Sec. 5.09 Sec. 6.05(5) ment with a treaty partner to provide

The draft revenue procedure in An- . rel@ef from double taxation. However, a
nouncement 95-49 provided that a In response to comments, sectionunilateral APA may hinder 'ghe ability of
APA request would be considered ﬁlec?i.OS(S) enables the Service and taxpayehe U.S. competent au'_[horlty_ to rea<_:h a
on the date the user fee was paidAPA Teams to modify the Case Planmutual agreement which will provide
provided that a substantially completeé’d Schedule by mutual agreementelief from double taxation, particularly
request is filed within 120 days thereaf-V/thout prior approval of the APA Di- when a contemporaneous bilateral or
ter. In response to comments, SeCtiO{lZCtor’ provided that progress is mainmultilateral APA request would have

5.09 provides that the Service may exiained toward completion of the case ageen both effective and practical (within

tend the 120-day period based on gxpeditiously as is feasible. the meaning of § 1.901-2(e)(5)()) to
showing of substantial unforeseen cir- obtain consistent treatment of the APA
cumstances. Sec. 6.05(6) matters in a treaty country.

Sec. 5.13 In response to comments, section
" 6.05(6) gives the Service and taxpayebec. 8
New mailing and delivery instructions APA Teams additional flexibility con-

are provided to reflect current addresseserning how to document the progress. Section 8 of Rev. Proc. 96-53 pro-

and Service procedures for handlingf pending negotiations. vides new rules clarifying the treatment

user fees. of APA rollback requests, and coordinat-
Secs. 6.06 & 6.07 ing APA rollback procedures with proce-

Sec. 5.14 T ' dures for accelerated competent author-

Section 5.14 makes technical correc- These portions of .the revenue proceity resolution and S|mu!taneous_ Appgals

- dure discuss the circumstances undemd competent authority consideration.
tions to the user fee rules for APAsWhi h P f will be returned if the Such dinati id b

contained in Rev. Proc. 96-1, 1996_]{ ch user fees e returned eSuch coordination wou e necessary

axpayer withdraws, or the Service rein the case of “gap years,” i.e., tax

I.R.B. 8. In addition, section 5.14 pro-, . ;
vides guidelines for determining whethed€CtS: an APA request. In general, useyears for which returns have been filed

an APA submission consists of a singldc€S Will not be returned if a request isthat are not covered by the APA request
or multiple requests for purposes of th withdrawn or rejected; however, the usepyt that are not yet under audit.

user fee rules. The revenue procedur e may be returned in the case of a

: . jection if the Service determines retur
also provides special lower fees for <J€C ; Sec. 11.02
certain specified categories of requesté:ff the fee to be appropriate. _
including certain smaller transactions, Rev. Proc. 96-53, like Rev. Proc.
routine renewals where material factsec. 7.01 91-22, provides that in certain circum-

stances taxpayers may make compensat-

and issues have not changed, and multi- ¢ tion 701 contains changes deS _
ing adjustments, after the end of a

lateral requests where the facts ang,igned to reflect the increasing coordina:

issues are essentially similar with '®iion between treaty partners in thetaxable year, in order to achieve compli-

spect to each foreign jurisdiction. AS a, . ation of bilateral and multilateral@C€ With an APA. In general, the
matter of clarification, the provision of

the reduced fee for certain multilatera PA requests, including consultation apb!igation o make such compensating
he earliest stages of APA proceedingsadjustments does not affect the taxpay-

APAI f?thIEStS S?0U|d not ﬁe r%ad :ﬁ er’s estimated tax liability, and does not

im at user fees are charged wi i ifi

resp ﬁct o & taxbaver's o uestgfor comSec. 7.08 result in other specmed_ consequences,
p pay q for the taxable year. Section 11.02 of the

petent authority relief; rather, the fees
are charged with respect to the Service’s
analysis and consideration of the APA;
requests.

Section 7.05 of Rev. Proc. 96-13revenue procedure clarifies that this fa-
996-3 I.R.B. 31, provides in part that,vorable treatment is available only when
a taxpayer reaches a settlement on amhe taxpayer has made a good-faith
issue with Counsel pursuant to a writtereffort to comply with the terms of the

Sec. 6.04 agreement, the U.S. competent authoritgpA. In addition, the revenue procedure

_ will endeavor only to obtain a correla-provides that the special treatment of

In response to comments, section 6.08ve adjustment from a treaty countrycompensating adjustments applies to
provides that, wherever reasonably feaand will not undertake any actions thafcompensating adjustments directly re-
sible, if a prefiling conference has beerwould otherwise change such agreepiqaq to the taxpayer’s application of the
held with the taxpayer, the Service’sments. This provision has caused taXTpM. but not to “subsequent compen-
Team Leader for considering the requegtayers to ask whether the position Ofsatin’g adjustments,” which are subject
will be appointed from among the IRSRev. Proc. 91-22, to the effect that byto normal rocedLJres for assessment
representatives at the prefiling conferobtaining a unilateral APA a taxpayerCollection anpd refund ’

ence. does not limit its access to treaty relief,

23 1996-49 |.R.B.



Sec. 11.08 with renewal requests, and to the extenProgram to taxpayers and to the Service.
.. consistent with applicable law and poli-Such comments should be sent to:
Commentators have asked for clarificies will seek to maintain continuity Advance Pricing Agreement Program

cation concerning the type of review thepetween original APAs and renewals. Internal Revenue Service
Service will apply to requests for re- Attn: CC:INTL

newal of APAs. In general, the Service The Service desires to receive com- Room 3501, 1111 Constitution Ave.,
will seek to minimize the amount of ments at any time concerning how APA N w.

new information and analysis that taxprocedures might be revised in the fu- \washington, DC 20024

payers need to supply in connectiorture to enhance the value of the APA

1996-49 |.R.B. 24



Definition of Terms

Revenue rulings and revenue procedureés modified because it corrects a pubmore than restate the substance of a
(hereinafter referred to as “rulings”) lished position. (Compare witamplified prior ruling, a combination of terms is
that have an effect on previous rulingsand clarified, above). used. For examplenodified and super-
use the following defined terms to de- Obsoleteddescribes a previously pub-seded describes a situation where the
scribe the effect: lished ruling that is not considered desubstance of a previously published rul-
Amplified describes a situation whereterminative with respect to future transing s being changed in part and is
no change is being made in a priorctions. This term is most commonlysontinued without change in part and it
publl_shed position, but the prior posltl_onuseq in a rgllng that lists previouslyis desired to restate the valid portion of
is being exten_ded_to apply to a varlatl_orpubllshed rulings that are obsoleteq beme previously published ruling in a new
of the fact situation set forth therein.cause of changes in law or regulatmns',u“ng that is self contained. In this case
Thus, if an earlier ruling held that aA ruling may also be obsoleted becausrﬁne iousl ; T g
L . X ; previously published ruling is first
principle applied to A, and the newthe substance has been included in reg\l odified and then. as modified. is su-
ruling holds that the same principle alsdations subsequently adopted. ’ '
applies to B, the earlier ruling is ampli- Revoked describes situations whereperSEded' . S ]
fied. (Compare withmodified below). the position in the previously published Supplementeds used in situations in
Clarified is used in those instancesruling is not correct and the correctwhich a list, such as a list of the names
where the language in a prior ruling isposition is being stated in the newof countries, is published in a ruling and
being made clear because the languagaling. that list is expanded by adding further
has caused, or may cause, some confu- Supersededdescribes a situation hames in subsequent rulings. After the
sion. It is not used where a position in avhere the new ruling does nothing moredriginal ruling has been supplemented
prior ruling is being changed. than restate the substance and situatigi¢veral times, a new ruling may be
Distinguished describes a situation of a previously published ruling (or Published that includes the list in the
where a ruling mentions a previouslyrulings). Thus, the term is used tooriginal ruling and the additions, and
published ruling and points out an estepublish under the 1986 Code andupersedes all prior rulings in the series.
sential difference between them. regulations the same position published Suspendeds used in rare situations to
Modified is used where the substancainder the 1939 Code and regulationsshow that the previous published rulings
of a previously published position isThe term is also used when it is desireavill not be applied pending some future
being changed. Thus, if a prior rulingto republish in a single ruling a series ofaction such as the issuance of new or
held that a principle applied to A but notsituations, names, etc., that were previamended regulations, the outcome of
to B, and the new ruling holds that itously published over a period of time incases in litigation, or the outcome of a
applies to both A and B, the prior ruling separate rulings. If the new ruling doesService study.

Abbrevia‘tions E.O—Executive Order. PHC—Personal Holding Company.
ER—Employer. PO—Possession of the U.S.

The following abbreviations in current use andERISA—Emponee Retirement Income Security Act. PR—Partner.

formerly used will appear in material published in

the Bulletin. EX—Executor. PRS—Partnership.

A—Individual. F—Fiduciary. PTE—Prohibited Transaction Exemption.
Acg—Acquiescence. FC—Foreign Country. Pub. L—Public Law.

B—Individual. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
BE—Beneficiary. FISG—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BK—Bank. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.
B.T.A—Board of Tax Appeals. F.R—Federal Register. S—Subsidiary.

C.—Individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedural Rules.
C.B—Cumulative Bulletin. FX—Foreign Corporation. Stat—Statutes at Large.

CFR—Code of Federal Regulations. G.C.M—Chief Counsel’s Memorandum. T—Target Corporation.

Cl—City. GE—Grantee. T.C—Tax Court.

COOPR—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.

CY—County. IC—Insurance Company. TFR—Transferor.

D—Decedent. I.R.B—Internal Revenue Bulletin. T..LR—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.

DISG—Domestic International Sales Corporation.M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.

EE—Employee. P—Parent Corporation. Z—Corporation.
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26 CFR 1.166-3T, 1.1001-4T, added;
bad debts modifications and dealer
assignments of notional principal
contracts (TD 8676) 304

26 CFR 1.367(e)-0; 1.367(e)-1, re-
moved; 1.367(e)-0T, —1T, added,
section 355 distributions of stock
and securities by domestic corpora-
tions to foreign persons (TD 8682)
37,4

26 CFR 1.382-5T, -8T, —2T(H)(1)(i))—
(i) and intermediary sections,
added; 1.382-2, -2T, removed;
consolidated groups, short taxable
years for controlled groups (TD
8679) 31,4

26 CFR 1.1254-2(d)(1)(ii), —3(b)(1)(i)
and (i), =3(d)(1)()) and (ii), re-
vised; 1.1254-4, -6, amended;
treatment of gain from disposition
of interest in certain natural re-

292-84) 28,38

26 CFR 1.61-12(c), 1.163-7(c),
1.171-1—1.171-4, 1.1016-5(b), re-
vised; 1.163-13, 1.171-5, added;
1.1016-9, removed; amortizable
bond premium (FI-48-95) 3136

and intermediary sections, added;
consolidated group, net operating
loss carryforwards and built-in
losses and credits following owner-
ship change, limitation (CO-25-96)
31,30

29

26 CFR 1.1394-0,

source recapture property by S
corps and their shareholders (TD
8684) 44,4
-1, added;
enterprize zone facility bonds (TD
8673) 27,4
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Regulations—Continued Regulations—Continued Statements required by brokers; correc-
26 CFR 1.1502-0, -1, -2, -11, -21A, 26 CFR 301.6355-1, amended; sale tion (Notice 50) 41,6
—22A, —23A, —41A, revised; 1.1502— of seized property (GL-7-96) 33,Tax benefits for individuals performing

15, -21, redesignated, 1.1502-21T, 13 services in certain hazardous duty
-23T, -79A, added; 1.1502-79, 26 CFR 301.7503-1, amended; time areas (PL 104-117) 349
amended; consolidated returns, limi- for performance of acts where lastTax conventions:
tations on the use of certain losses day falls on Saturday, Sunday, or Fiji 40, 8
and deductions (TD 8677) 307 legal holiday (TD 8681) 37,17 Russia 366

26 CFR 1.1502-90T through —99T and 26 CFR 301.9100-1T—301.9100-3TTaxes, accrual of deduction (RR 51)
intermediary sections, added; con- and intermediary sections, added; 43,5
solidated groups, net operating loss  extensions of time to make elec-Tax-exempt bonds; arbitrage (RR 41)
carryforwards and built-in losses and tions (TD 8680) 335 32, 9; (Notice 49) 41,6
credits following ownership change, Returns: Tax treatment of partnership items cor-
limitations (TD 8678) 3111 Magnetic media reporting, Forms rection (Notice 44) 367

26 CFR 1.6045-1(q), —2, amended; 1098, 1099, 5498, and W-2G (RPTaxpayer Bill of Rights 2 (PL 104-168)
1.6045-1T, -2T, 301.6011-2T, 36) 27,11 38,8
added; magnetic media filing re-Section 355 de minimis limitation (RP Work opportunity tax credit (Notice 52)
quirements for information returns 43) 35,6 42,8
(TD 8683) 44,9 Section 355 No Rule (RP 39) 331
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